
Reforming criminal justice 
responses to drugs
Drug policies have traditionally sought to achieve a ‘drug‑free world’ through crop eradication campaigns, 
drug seizures and the incarceration of all actors involved in the illicit drug market. This has resulted in 
law enforcement targeting those at the lowest levels of the drug chain, such as drug couriers, low‑level 
dealers, subsistence farmers engaged in illicit crop cultivation, and people who use drugs. This approach 
has led to an increase in drug‑related violence, corruption, mass incarceration and prison overcrowding, 
while patterns of drug production, trafficking and consumption have tended to evolve in order to evade 
law enforcement actions. 

According to United Nations estimates, one in five people currently in prison around the world are 
there because of a drug offence, 83 per cent of whom are imprisoned for possession offences.1 The 
criminalisation of people who use drugs has had little effect on the overall prevalence of drug use 
worldwide,2 while it has driven people away from health‑based interventions in the community.3  

The mass incarceration of low‑level drug offenders has led to an overloading of the criminal justice  
system in many countries – rendering courts unable to tackle serious crime cases. This ten‑point plan 
details how states can effectively and appropriately deal with the issue of drugs through a health and 
human rights‑based approach rather than solely a criminal justice response. 

01 Decriminalise Decriminalisation entails the removal of criminal penalties for offences 
such as drug use, cultivation and possession of drugs for personal 
use, and possession of drug use paraphernalia, such as needles and 
syringes, crack pipes, etc. These offences can then be dealt with through 
a variety of approaches, including: referrals to health and social services, 
imposing administrative sanctions against people who use drugs (provided 
such sanctions are less severe punishment than those imposed under 
criminalisation), or removing all sanctions. Drug trafficking offences usually 
remain criminalised. When implemented in line with harm reduction 
principles, decriminalisation can provide a supporting and enabling 
legal framework within which people who use drugs can access health 
interventions without fear of stigma, arrest and detention.
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A number of countries and jurisdictions around the world have removed 
criminal penalties for people who use drugs.4 Decriminalisation is also 
widely supported by UN agencies and other multilateral bodies.5 The key 
objective is to end the punishment and stigmatisation of people who use 
drugs, and to provide an enabling and supportive environment for the 
provision of harm reduction,6 drug dependence treatment, and other health 
and social services that people who use drugs may need. In Portugal, for 
example, the government decriminalised drugs in 2001, applying a range 
of administrative sanctions and alternative measures instead while also 
re‑investing resources into health and treatment services. As a result, prison 
overcrowding has significantly dropped, the number of new HIV infections 
among people who use drugs decreased from 907 cases in 2000 to 79 
in 2012, and the number of drug overdose deaths in Portugal is now the 
second lowest in the European Union.7

Similarly, the criminalisation of subsistence farmers involved in the 
cultivation of crops destined for the illicit drug market has led to significant 
harm. Forced crop eradication campaigns have often had no other effect 
than to push farmers into new regions and further into poverty.8 Their 
continued punishment constitutes a breach of international human rights 
law, in particular social and economic rights,9 and a significant barrier to 
development.10  

It should be noted that decriminalisation differs from legalisation, which  
is a process by which all drug‑related behaviours (use, possession, 
cultivation, trade, etc.) become legal activities, although they may still be 
subject to regulation.

02 Modernise drug 
law enforcement 
strategies

As the ‘war on drugs’ approach has failed to reduce drug markets, and 
has exacerbated drug‑related harms, a new approach should be adopted 
to target the most harmful aspects of the illicit market (eg. high‑level and 
violent criminals, those involved in corruption and money laundering), rather 
than attempting to suppress all drug trafficking, production and use.11 Drug 
law enforcement should also prioritise partnerships with health and social 
authorities to ensure that people who use drugs are referred to the services 
that they need. Finally, instead of seeking to reduce the overall scale of 
the illicit market, drug law enforcement should aim to reduce violence 
via community policing and stronger actions on arms trafficking and the 
availability of weapons.12 This approach entails the development of a new 
set of indicators to measure the performance of law enforcement activities 
around reducing drug‑related crime and violence, and improving health and 
social outcomes.13
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03 Ensure due 
process, including 
fair trials

Drug control efforts have sometimes been associated with lack of due 
process, including lack of a fair trial. In some places, people accused  
of drug offences can be held in pre‑trial detention for months, sometimes 
years. In Mexico or Bolivia, pre‑trial detention is mandatory for drug 
offences, whether the offence is serious or of a minor nature. In Bolivia,  
the percentage of people held in pre‑trial detention for a drug‑related 
offence is an alarming 67 per cent.14 The overuse of pre‑trial detention 
has contributed to prison overcrowding and violations of human rights as 
people are held without trial for lengthy periods of time. Pre‑trial detention 
should only be used as a last resort, and only where there is sufficient 
evidence to deem it necessary to prevent a person arrested on a criminal 
charge from fleeing, interfering with witnesses, or posing a clear and 
serious risk to others. Pre‑trial detention should be avoided particularly for 
pregnant women and women with children, as their incarceration can have 
a significant impact on their family, especially when they are the sole care 
provider for their children. 

At trial, the offer of a reduced sentence if suspects plead guilty15 risks 
encouraging innocent but poor defendants (such as many people who use 
drugs, low‑level dealers or drug couriers) to plead guilty if they cannot afford 
legal counsel. It is therefore important that drug offenders should be offered 
legal aid to ensure that they know their rights and take informed decisions 
throughout their trial. Any defendant who does not speak the language(s) 
of the court should have access to translation and interpretation. This is 
particularly important for foreign nationals (such as drug couriers), and for 
Indigenous groups. 

04 Adopt 
proportionate 
sentences

Proportionality of sentencing requires that the severity of any punishment 
be measured in accordance with the harms caused by an offender’s 
actions, taking into account a wide range of factors and the culpability and 
circumstances of the offender. Disproportionate sentences for drug offences 
are commonplace, ranging from lengthy prison terms to the death penalty 
(see below) and are often harsher than for other offences that cause far 
more harm, such as murder and rape.16 Sentences are often determined 
only on the basis of the quantity of drugs involved, and in line with 
mandatory minimum sentences laid down by national law, without taking 
into account other critical factors. 

When imposing a sentence against a drug offender, judges should take 
into account the level of an offender’s engagement in the drug trade and 
their motivations. For example, drug couriers should have significantly lower 
sentences than drug kingpins, and someone coerced or threatened into 
drug trafficking should receive greater leniency than someone doing so of 
their own volition. As with all sentences, a set of mitigating and aggravating 
factors should be taken into account – such as whether it is a first‑time 
offence and whether the offender was involved in organised crime or 
violence. The socio‑economic circumstances of the offender17 and whether 
he/she is the sole or primary carer for children and/or other dependents18 
should also be taken into account. Mandatory minimum penalties should 
be eliminated to ensure that judges are able to offer a fair and adequate 
sentence, taking due account of all circumstances in each case. 
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05 Adopt 
alternatives  
to incarceration

Sentences for drug offences should not just involve prison terms: 
non‑custodial sentences should be promoted. Alternatives to incarceration 
should be widely used, especially for minor, non‑violent offences, whether 
drug‑related or committed by individuals in the context of drug dependency. 
This is part of a broader approach which considers drug use as a health 
issue, and not one that can be effectively tackled through incarceration.  
For all minor, non‑violent drug offences, incarceration should only be used 
as a last resort. 

Such alternatives can be implemented before or after arrest (generally 
by the police), or prior to, at the time of, or after sentencing (usually by 
prosecutors or judges). Alternatives may include voluntary treatment for 
offenders found to be dependent on drugs, as well as community service 
and referrals to harm reduction services or other health services and social 
support (eg. social skills, education, employment and training).19

06 End the death 
penalty for drug 
offences

In international law, the death penalty is prohibited for all but the ‘most 
serious crimes’. International human rights bodies have repeatedly 
emphasised that the ‘most serious crimes’ are limited to intentional killing 
only: in 2015, the UN Special Rapporteurs on Torture and on Extrajudicial 
Executions said that ‘[e]xecutions for drug crimes amount to a violation of 
international law and are unlawful killings’.20 In 2005, the Human Rights 
Committee (the body of independent experts overseeing the International 
Covenant on Civil and Political Rights) explicitly stated that drug‑related 
crimes are not the most serious and cannot receive the death penalty.21  
The International Narcotics Control Board (INCB) has also encouraged  
UN member states to refrain from imposing the death penalty for drug 
offences and to consider abolishing it,22 while the Executive Director of  
the UN Office on Drugs and Crime (UNODC), Yury Fedotov, has expressed 
his organisation’s opposition to the death penalty in all circumstances.23

Nevertheless, 33 countries retain the death penalty for drug offences,  
and despite the general global trend away from using the death penalty,  
the number permitting it for drug offences has risen since the 1980s.24

Existing death sentences for drug offences should immediately be 
commuted to a sentence commensurate with the severity of the offence.  
In all cases (including appeals) that involve a potential death sentence, legal 
aid must be provided, as stated in Principle 3 of the UN Principles and 
Guidelines on Access to Legal Aid in Criminal Justice Systems. 
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07 Provide 
health‑focused 
services in prison

Under the principle of equivalency of care, prisoners have the same right 
to health as those living outside prisons, including access to treatment 
and harm reduction measures. The revised Standard Minimum Rules for 
the Treatment of Prisoners (Rules 24‑35) make it clear that the provision 
of healthcare to prisoners is a state responsibility and should be organised 
in close relationship with the general public health administration, which in 
practice is best achieved if managed by the Ministry of Health. The provision 
of healthcare in prison should be provided without discrimination, include 
mental health services, and be governed by the same ethical principles of 
medical ethics as in the community.

Prisoners who use drugs should be permitted access to evidence‑based 
and, when relevant, gender‑sensitive healthcare and harm reduction 
measures to reduce risks of transmission of infections such as HIV,  
hepatitis and tuberculosis, all of which are much more prevalent in prison 
than in the community.25 UNODC, the International Labour Organization 
(ILO) and the United Nations Development Programme (UNDP) have 
identified a ‘comprehensive package’ of 15 key interventions that should  
be implemented in prison settings.26 Overdose prevention and management 
advice is also essential, in particular upon release.27 

Evidence‑based treatment for drug dependence should be offered to all  
of those in need, and should include a range of options such as substitution 
therapy, psychosocial and mutual aid approaches. It is important to note 
that not all drug use is dependency and, as with all medical procedures 
inside and outside of prisons, drug dependence treatment should be 
voluntary and confidential. Furthermore, failure to complete the programme 
should not lead to further sanctions. 

08 Support 
post‑release social 
reintegration

Upon release from prison, individuals may find it difficult to reintegrate into 
society. Inter‑institutional networks of health and social services should be 
established to facilitate former prisoners’ reintegration into society. Barriers 
to reintegration should be eliminated.

In addition, estimates show that globally, approximately one in three people 
detained have used drugs at least once while in prison.28 Evidence also 
shows that the prevalence of HIV, hepatitis B and C, sexually transmitted 
infections and tuberculosis are significantly higher in prison than among 
the general population.29 It is therefore critical that effective links with 
community‑based services are established to ensure continuity of care – 
both following entry in prison, and post‑release – so that the benefits of 
treatment started before or during imprisonment are retained.
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09 Close down 
compulsory 
detention centres 
for drug users

In Asia and Latin America, several governments have introduced 
compulsory detention centres that rely on coercion, ill‑treatment,  
denial of healthcare and forced labour, as a form of ‘treatment’ for  
drug dependence.30 These centres are generally run by the police and  
the military instead of health authorities, and people are sent to these 
centres for several months or sometimes years, without due process  
or judicial oversight. 

In 2012, 12 UN agencies called for the closure of these centres because 
they violate international human rights standards and are ineffective at 
reducing drug use or drug‑related harm.31 There is an urgent need for 
compulsory detention centres to be shut down. 

10 Adopt a 
gender‑sensitive 
approach

Although women constitute a minority of prisoners worldwide, the 
proportion of women incarcerated for drug offences far exceeds that  
of men. Up to 70 per cent of sentenced women have been convicted  
of drug‑related offences, compared to 21 per cent in the (overwhelmingly 
male) prison population overall.32 This trend has been attributed to the 
greater ease with which low‑level crimes can be prosecuted, as well as  
the gender disparities in the ‘war on drugs’.33

Sentencing practices should take into account the background of female 
offenders, in particular their typically low‑level role and exploitation in the 
drug trade, possible coercion by male partners, as well as caretaking 
responsibilities and gender inequalities in access to education and 
employment. Alternatives to incarceration should also be tailored to 
adequately respond to the specific needs of women.34 

In prison, healthcare services, including drug dependence treatment and 
harm reduction programmes, need to be offered on an equal basis to men 
and women and not be available only in male prisons. The services provided 
should be gender‑sensitive and take into account the backgrounds 
of women prisoners in line with both the UN Bangkok Rules and 
recommendations of the UN Committee on the Elimination of Discrimination 
against Women.35 This includes consideration of the high rate at which 
women offenders have been victims of domestic and sexual violence prior 
to arrest,36 the high prevalence of mental health problems, and the special 
needs of pregnant women and women with children. With regard to HIV, 
Bangkok Rule 14 recommends programmes ‘responsive to the specific 
needs of women, including prevention of mother‑to‑child transmission’, 
encouraging ‘the development of initiatives on HIV prevention, treatment 
and care, such as peer‑based education’. 
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work with partners in South Asia. 

To receive our monthly e-newsletter, please sign up at www.penalreform.org/keep-informed.

The International Drug Policy Consortium (IDPC) is a global network of NGOs that promotes objective 
and open debate on the effectiveness, direction and content of drug policies at national and international level, 
and supports evidence-based policies that are effective in reducing drug-related harms. IDPC members have a 
wide range of experience and expertise in the analysis of drug problems and policies, and contribute to national 
and international policy debates. IDPC offers specialist advice through the dissemination of written materials, 
presentations at conferences, meetings with key policy makers and study tours. IDPC also provides capacity 
building and advocacy training for civil society organisations.
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