MECHANISMS
FOR THE PREVENTION

OF TORTURE IN NINE
CIS STATES

Belarus
Ukraine
~ Russia Kazakhstan
Georgia - t
Armenia  Azerbaijan A
Tajikistan

SYNTHESIS REPORT



MECHANISMS FOR THE
PREVENTION OF TORTURE IN
NINE CIS STATES

SYNTHESIS REPORT



The synthesis report has been created by Penal Reform International (PRI).
It was written by Mr. Kirill Koroteev and reviewed by PRI Policy Director Ms.
Andrea Huber and Project Manager Mr. Mushegh Yekmalyan. This synthesis
report is based on country background research papers prepared by Mr. Kirill
Koroteev in partnership with PRI and Bristol University.

This report has been produced in conjunction with Penal Reform
International’s project “Strengthening institutions and building civil society
capacity to combat torture in 9 CIS countries”, with the financial assistance
of the European Union under the European Instrument for Democracy and
Human Rights (EIDHR).

The contents of this document are the sole responsibility of Penal Reform
International and can in no circumstances be regarded as reflecting the
position of the European Union.

ISDN 978-0-9571996-4-4 © Penal Reform International, 2012




MECHANISMS FOR THE PREVENTION OF TORTURE IN NINE CIS STATES. Synthesis report

Introduction

This report forms part of PRI’s Torture
Prevention Project, which is funded by
the European Commission, and aims to
summarise and analyse the trends in the
protection from torture in nine countries of
the former USSR.

It is based on nine country reports, it
assess national legislation, practices and
experience of national experts in the field.

Research within this project started
in winter 2010, with the development of
research methodology by Bristol University,
partner of PRI within the Torture Prevention
Project in 2010 and 2011. A comprehensive
questionnaire was drafted and shared with

national experts in the nine target countries.

Initial responses were commented upon
and further information and clarification
sought from national experts. Results of
this process were gathered during summer
2011. In autumn, the researcher travelled to
the regions to discuss preliminary findings
with national experts of each of the nine
target countries. Country papers were
finalised in December 2011, supported by
this process as well as additional web-
based research and analysis of legal and
other documents.

The representational synthesis report
is based on these nine country reports
drafted by project partner Bristol University
with input and feed-back from PRI, and
was drafted between March and May
2012. It seeks to distil trends recurring in
the regions, common gaps, challenges
and their underlying causes as well as
good practice and lessons learned. Given
the project schedule, it is based on the
comprehensive research conducted in
2011, however tries to capture at least
major developments between January and
June 2012.

The nine target countries of the former
USSR are located in three sub-regions:

Eastern Europe (Russia, Ukraine, Belarus),
South Caucasus (Georgia, Armenia,
Azerbaijan) and Central Asia (Kazakhstan,
Kyrgyzstan, Tajikistan). All target countries
were member republics of the USSR and
gained (or re-gained) independence in
1991 following the break-up of the Soviet
Union. As a result, they inherited the
criminal justice system of the former Soviet
Union, including penitentiary legislation,
administration and infrastructure. This is
of particular significance: as the analysis
below demonstrates, their common
features as post-Soviet states still
overweight the differences - including
membership in the Council of Europe -
between them even 20 years into their
independence.

Over the years of their independence,
all target countries have created some
form of monitoring mechanism. While
during the Soviet era, prosecutors
had exercised monitoring, positions of
Ombudspersons were created in 1990s
or early 2000s, except for Belarus where
no Ombudsman exists and Tajikistan
where the post of Ombudsman has only
recently been established. Entrusted
with wide mandates, Ombudspersons,
however, hardly had a chance to focus on
monitoring of conditions of detention and
the prevention of torture. This was a result
of either the lack of capacity, or prevalent
interest in other matters', or of their
working environment, including political
factors. In most of the target countries
democratic institutions and decision-
making procedures have yet struggled to
function independently and effectively over
the last 10 years. Even in those countries
with stronger democratic features law
enforcement bodies had some opposition
to public monitoring and judicial oversight

! For example, the Russian Ombudsman in 1998-

2003 was a member of the Communist party and his
activities were focused on social rights.
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of their activities. In some countries they
particularly opposed the creation of
monitoring mechanisms involving civil
society. Yet, such bodies have ultimately
been established in all countries but
Tajikistan over the last years.

However, it is yet to be seen how the
creation of National Preventive Mechanisms
(hereinafter NPMs) will affect the respective
civil society monitoring mechanisms in mid
and long term. In Georgia the designation
of an NPM has worryingly resulted in
the dissolution of the prison monitoring
commissions which had consisted of
representatives of human rights NGOs.

It remains a concern as this model might
be followed by other countries, even
though the exclusion of monitoring bodies
supplementing the NPM does in fact

not reflect the spirit and objective of the
OPCAT.

This report seeks to assess, in a
comparative perspective, the legislative
framework and conditions of detention
before focusing on the complaints and
monitoring mechanisms across the
region with a particular emphasis on the
establishment of civil society monitoring
mechanisms and National Preventive
Mechanisms under the OPCAT.
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Legislative framework and definition

Applicable international law

All nine countries have ratified the UN
Convention Against Torture (CAT). Despite
ratification by the Soviet Union in 1985, only
Russia, Ukraine and Belarus considered
themselves bound by the Soviet ratification.
The latter two had been member states of
the United Nations along with the USSR
prior to the Union’s dissolution and had
ratified CAT in their capacity as UN member
states, independently from the ratification
by the USSR. The South Caucasian
and Central Asian states, following their
independence, chose to ratify CAT anew in
the mid- or late 1990s. Six target countries
also ratified the OPCAT, Russia, Belarus
and Tajikistan being the exceptions. Of
these six, only the states of the South
Caucasus have designated an NPM, but its
functioning and efficiency in practice vary
greatly from one country to another.

Two Eastern European (Russia and
Ukraine) and three South Caucasian States,
as member states to the Council of Europe,
also ratified the European Convention
for the Protection of Human Rights and
Fundamental Freedoms (hereinafter ECHR),
the European Convention for the Prevention
of Torture (hereinafter CPT). Persons under
the jurisdiction of these states are entitled
to complain to the European Court of
Human Rights against alleged violations of
their rights under the ECHR. The European
Committee for the Prevention of Torture
undertakes visits to these states, though
the latter do not regularly agree to the
publication of the Committee’s reports.
The case law of the European Court,
while legally binding for Council of Europe
member states only, does affect non-
member states as well. In particular, the
Court considered extraditions to Tajikistan?

2 See, e.g., Eur. Ct. H.R., Khodzhayev v. Russia,
no. 52466/08, 12.05.2010.

a violation of the ECHR due to systematic
recourse to torture in the country’s criminal
justice system and a “climate of impunity
for law enforcement officials practising
torture™. In cases concerning extraditions
to Kazakhstan* and Belarus® the Court did
not rule a violation, except for members of
political opposition in Belarus to whom, as
the Court established, special treatment

is often reserved®. No case has yet been
decided on extraditions to Kyrgyzstan’.

However, as will be shown below,
the development of mechanisms for the
prevention of torture in the nine countries
was influenced by domestic factors much
more than by European bodies.

Definition of torture in
criminal law

While Soviet Criminal Codes made
no mention of torture at all, now only in
Belarus any definition of torture is lacking
in domestic criminal law. In other countries
(Russia, Armenia, Azerbaijan, Kyrgyzstan
and, until very recently, Tajikistan) torture is
defined as an aggravating circumstance of
the offence of torment. In its turn, torment
is repeated infliction of insignificant bodily
harm. Consequently, just like with the crime
of torment, applicability of the provision
criminalising torture is limited to cases
where only insignificant bodily harm was
caused. If significant or grave bodily harm

3 Eur. Ct. H.R., Gaforov v. Russia, no. 25404/09,
21.10.2010, para. 136.
4 Eur. Ct. H.R., Dzhaksybergenov v. Ukraine,

no. 12343/10, 10.02.2011; Sharipov v. Russia, no. 18414/10,
11.10.2011.

5 Eur. Ct. H.R., Kamyshev v. Ukraine, no. 3990/06,
20.05.2010; Kozhayev v. Russia, no. 60045/10, 05.04.2012.
6 Cour eur. d.h., Y.P. et L.P. c. France,

n® 32476/06, 02.09.2010.

7 See, e.g. the applications in Konontsev v. Russia
(lodged on 7 June 2004, communicated on 2 February
2009) and Bakoyev v. Russia (lodged on 3 May 2011,
communicated on 11 July 2011).
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is caused, the impugned acts are to be
prosecuted under the respective offence
of causing significant or grave bodily harm.
In those offences torture does not appear
at all, neither as an element of crime nor as
an aggravating circumstance; it is just not
mentioned at all.

Other characteristics of torment or of
crimes against the physical integrity of
a person in general also apply. Torment
aggravated by torture may be committed
not only - and not specifically - by public
officials, but also by private actors®.
A specific intent, such as obtaining
information or confessions, is not required.
The motivation may be understood within
the framework of an offence committed
exclusively by private individuals. A
person committing torment aggravated
by torture in official capacity is thus seen
as a private individual, his or her official
capacity is disregarded. A commentary to
the Russian Criminal Code, as amended
by the Criminal Code Amendment Act
of 8 December 2003, on the definition of
torture reflects the understanding of this
crime as an offence committed exclusively
among private individuals in its list of
examples of information exerted from the
victim (commercial secrets, confession
of adultery and forfeiture of property
rights to housing)®. All these examples
rather represent relations between private
individuals. The definition of torture as an
aggravating circumstance of torment is,
thus, not in compliance with Article 1 CAT.
It does not constitute a specific offence,
is subject to statutes of limitations and
amnesties, and makes no regard to the
official capacity of the culprit, which does
not ensure accountability of public officials
for torture.

8 Although always prosecuted by the State, these
crimes are or may be committed by private individuals.
E.g., it’s always State that prosecutes for murder, even if no
person of official capacity is involved in the crime.

9 Commentary to the Criminal Code of the
Russian Federation, ed. by Stanislav Razumov, Moscow,
2005. Article 117 (commentary authored by Professor

G.N. Borzenkov). See also the relevant domestic case-law
of Ukraine, cited in the country report.

The similarities of the references to
torture in the criminal codes of the above-
mentioned countries, including their
deficiencies, are likely to have resulted, at
least partly, from the CIS Model Criminal
Code. This text was adopted by the
Inter-Parliamentary Assembly of the CIS
in 1996, preceding most of the criminal
codes currently in force. Although a
recommendation rather than a binding rule,
the text heavily influenced all countries
across the region. Article 127 of the 1996
Model Code introduced torture as an
aggravating circumstance of torment,
identical to provisions now to be found in
the criminal codes of many countries of the
region.

Unfortunately, the authors of the 1996
Model Code and subsequent national
criminal legislation, were not guided
by CAT and other modern international
human rights law. Comments on the
Model Code suggest that the authors had
methods of torture in mind, which they
attributed to “medieval times”. As an early
commentator put it, torture was considered
a “particularly unusual method of torment,
like scorching the victim by red-hot metal
or plunging him or her in boiling water.”"°
Following the ratification of CAT the target
countries attempted to maintain the logic
of their criminal legislation supplementing
the offence of torment in their penal codes
with the reference to torture, rather than
fully implement the definition contained in
Article 1 CAT.

In Ukraine, Georgia and Kazakhstan
the offence of torture exists in domestic
criminal law and it is not limited to an
aggravating circumstance of the crime
of torment. These three countries define
torture as a specific offence and attempt to
capture the definition contained in Article
1 CAT, but neither country has enshrined
it in domestic legislation in full compliance

10 Commentary to the Criminal Code of the
Russian Federation, ed. by Yuri Skuratov, Moscow, 1998.
Article 117. The only ‘modern’ actus reus of torture cited
by the commentator was the application of electric current.
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with CAT. The most common deficiencies
include the lack of recognition of mental
suffering as equally constituting torture;
the accurate reflection of CAT’s — non-
exhaustive - list of motives such as in order
to obtain information, confessions, action
or inaction on behalf of a third person,
acquiescence in torture and discriminatory
intent as an aggravating circumstance.
What is more, some of the provisions
preclude the prosecution of public officials
for torture, applying to private actors

only (Ukraine). Even though the Georgian
legislation complements the offence

of torture with the offences of threat of
torture and that of inhuman and degrading
treatment, there is no indication that any
prosecutions have taken place under those
two provisions.

The Criminal Code of Kazakhstan,
inconsistently with CAT, contains an
exhaustive list of public officials that may
be prosecuted for torture, namely those
formally involved in criminal investigations
and prosecutions. As a consequence, other
public officials — including law enforcement
officers — who may be involved in torture
or ill-treatment cannot be held to account
based on this offence.

All these unspecific, or incomplete, or
seriously restricted definitions of torture fail
to respect Article 1 CAT. In particular, failure
to include mental suffering in any of the
offences under which acts of torture may
be prosecuted constitutes an incomplete
implementation of CAT.

Most recently, in April 2012, Tajikistan
reviewed the definition of torture in its
criminal law and introduced a definition
identical to Article 1 CAT. However, unless
committed in aggravating circumstances,
torture under the new Tajikistani criminal
code does not fulfil the definition of
a serious crime, and consequently
suspended sentences and amnesties can
be applied even if acts of torture were
established by court.

Prosecutions for acts of
torture under other criminal-
law provisions

In practice, acts of torture committed
by public officials in the target countries
are prosecuted, however not under the
offence of torment aggravated by torture or
under the free-standing offence of torture
where it exists, but applying criminal-law
provisions relating to the abuse of official
power. In some states torture constitutes
an aggravating circumstance to such an
offence; however, if only “insignificant bodily
harm” is considered to have resulted from
it. In cases of serious or grave bodily harm
prosecution is likely to not charge abuse of
power aggravated by torture. The charge
would then be formulated as “abuse of
power aggravated by significant / grave
bodily harm” or “abuse of power aggravated
by infliction of loss of life”, if death resulted
from torture committed by a public official.

Inconsistencies in the implementation of
CAT like these, in general, and prosecution
of acts of torture under the offence of
abuse of power rather than under a specific
offence, in particular, lead to the following
conclusion. The lack of an adequate defini-
tion of torture in the criminal law does not
allow the law enforcement bodies to “fully
recognise its social danger and its charac-
teristics as a criminal act, which undoub-
tedly had a negative impact on the effec-
tiveness of the fight against this offence”."

While prosecutions under the offence
of torture, however incompletely defined,
are occasionally pursued, convictions are
extremely rare and remain singular. Other
cases may be prosecuted for abuse of
power; however, as this offence applies to a
variety of prohibited acts, many of which are
not related to torture, the number of such
prosecutions following cases of torture by
public officials cannot be estimated.

n Olga Shepeleva, “Russian Law Amended to Inc-
lude a Definition of Torture”, (2003) 1 EHRAC Bulletin 2.
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Prohibition of the use of
evidence obtained under
torture in criminal procedure

Rules of criminal procedure in force
in the target countries prohibit the use
of evidence obtained in violation of
law, including evidence obtained under
torture. However, international and non-
governmental human rights organisations
consistently report that this prohibition

is often not honoured in practice.'?
Rather, judges reportedly tend to dismiss
challenges of evidence by defendants

on these grounds, or solely refer such
allegations to the prosecutors. The latter,
for reasons set out below, regularly fail to
investigate such allegations.

12 Besides the reports on torture available from
both national and international NGOs, domestic and
international case-law of either the European Court of
Human Rights or the UN Human Rights Committee
supports this in respect of Russia, Ukraine, Armenia,
Azerbaijan, Kyrgyzstan and Tajikistan.
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Detention: major areas of concern

Systems of detention
facilities currently in
operation

The target countries share a comparable
system of places of deprivation of liberty.
Usually, a criminal suspect will first be
brought in a temporary detention ward
administered by the police (izolyator
vremennogo soderzhaniya, IVS), which
is not necessarily located in the same
premises as police offices and police
detention cells. After two to three days they
are brought before a judge to decide on pre-
trial detention. Should pre-trial detention be
authorised, which routinely is the case, the
suspect is transferred to a pre-trial detention
facility (sledstvennyi izolyator, SIZO) to
await notification of charges and termination
of pre-trial investigation. Most commonly,
they remain in a SIZO until their trial and
appeals’® are completed, hence lasting a
significant number of months or even years.

When sentenced to imprisonment, the
convicted individual will be transferred to
a correctional colony, varying according to
security conditions from relatively relaxed
settlement with free movement of detainees
in and even around the facility, to high
security prison where prisoners are locked
in cells for 23 hours a day.

In almost all target countries the Ministry
of Justice is in charge of the penitentiary
system. Exceptions are Belarus, where the
Ministry of Interior has always kept authority
over the system, and Georgia where a
separate ministry is in charge - Ministry of
Corrections and Legal Assistance (MCLA).
The latter arrangement resulted from a
reform of the Ministry of Justice, which had
previously administered the system, and its

13 Acquittals never surpassing 1-2% of criminal
judgment in nine target countries, the situation of the
prosecution appealing an acquittal represent an even tinier
proportion of cases. But in this tiny proportion the accused
is released after the acquittal is pronounced.

merger with the Office of the Prosecutor-
General. Most recently, in September 2011,
Kazakhstan transferred the authority over
the penitentiary from the Ministry of Justice
back to the Ministry of Interior, despite the
Committee Against Torture (CAT) having
consistently recommended to entrust

all authority over the penitentiary to the
Ministry of Justice just months before the
transfer'*. Within the Ministry of Interior,
however, the Department for the Criminal
Executive System of Kazakhstan had kept
some level of independence’.

In any case, torture and ill-treatment,
including placement in inhuman conditions
of detention, occur whichever executive
agency is in charge. However, the
separation of criminal investigations
agency from the penitentiary administration
provides better safeguards against abuse
and inhuman or degrading treatment of
detainees.

Prison management requires sKkills
very distinct from those of policing, the
trend was to transfer the authority over
the penitentiary from Ministries of Interior
to Ministries of Justice, or respectively
to establish a separate ministry, as in
case of Georgia. This reform, however,
has not been accomplished in all target
countries. Importantly, experience across
the globe has confirmed that rehabilitation
of offenders, highly relevant as to the
prevention of reoffending, has a far higher
prospect of success if allocated to a
body other than police. Moreover, the
separation of the functions of investigation
and prosecution on the one side, and
of execution and supervision of criminal
sanctions on the other side has proven
to be the far superior division of tasks
between government entities.

14 UN Committee Against Torture, List of Issues
prior to the submission to the third periodic report of
Kazakhstan (CAT/C/KAZ/3), 17 February 2011, para 10.
15 According to national experts and members of
the monitoring groups.
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Conditions of detention: a
systemic problem

Conditions of detention remain one
of the most serious concerns in all target
countries, and has to be described as
systemic in nature.

As the European Court of Human Rights
put it, for example, in Ananyev and others
v Russia, “detainees suffered inhuman
and degrading treatment on account of an
acute lack of personal space in their cells,
a shortage of sleeping places, unjustified
restrictions on access to natural light and
air, and non-existent privacy when using the
sanitary facilities [in various administrative
entities of the Russian Federation and in
geographically diverse regions]. It appears,
therefore, that the violations were neither
prompted by an isolated incident, nor
attributable to a particular turn of events in
those cases, but originated in a widespread
problem resulting from a malfunctioning
of the Russian penitentiary system and
insufficient legal and administrative
safeguards against the proscribed kind
of treatment. This problem has affected,
and has remained capable of affecting, a
large number of individuals who have been
detained in remand centres throughout
Russia.”

One reason for this is that the
infrastructure often dates back to Soviet
times and a significant number of pre-
trial detention facilities in the capitals and
major cities may even be over 100 years
old. Central Asian states, and in particular
Kazakhstan, inherited a significant number
of the Soviet GULag concentration camps,
the facilities of which are still in use.

Detention facilities are unevenly spread
across the country and consequently
transfers of prisoners and travel of
relatives or lawyers to visit may take
days, not infrequently involving difficult

16 Nos. 42525/07 and 60800/08, 10.12.2012,
para. 185.

travel conditions. This is particularly true
for the largest countries in the region,
Russia, Ukraine and Kazakhstan. The
situation is exacerbated for vulnerable
groups of prisoners such as women or
juvenile offenders, due to only a handful
of facilities allocated for them across

the whole country. Visitors and lawyers
have to bridge distances of hundreds to
thousands of miles, for example in Russia,
or Kazakhstan, or even in Belarus. Many
of them simply cannot afford the costs of
such travel to see their relatives.

During Soviet times, for reasons of
convenience, criminal defendants were held
in the nearest regional centre, regardless of
the republic it was located in. For example,
in a number of regions of Kyrgyzstan pre-
trial detainees were allocated to the nearest
pre-trial detention facilities (SI1ZOs) in
Uzbekistan. However, such transfers having
become impossible since independence
leaves some states, in Central Asia in
particular, without the required capacity of
pre-trial detention facilities — and respec-
tively too many pre-trial detainees — as no
facilities have been built or refurbished to
accommodate pre-trial detainees. As a
consequence, in a number of countries,
defendants are forced to remain in
temporary detention wards of the police
(IVS) during investigation, trial and appeals.
Yet, these facilities have not been adapted
for long-term detention, lacking proper
sanitary facilities in particular, and are
entirely inadequate for this purpose.

Overcrowding is the most widespread
problem in pre-trial detention. Inmates have
to share beds and/or they have less than
two square meters of personal space. Both
revitalisation of detention facilities over the
last years, in particular, in Russia, and the
construction of new prisons have failed
to resolve this problem. Further issues
include, among others, poor hygiene, lack
of access to drinking water, poor quality
of food, very limited physical exercise and
lack of daylight. In Georgia most of the




MECHANISMS FOR THE PREVENTION OF TORTURE IN NINE CIS STATES. Synthesis report 11

infrastructure in place (except for three

old prisons) is in fairly good conditions

and the issues such as poor hygiene,

lack of daylight or drinking water is not an
issue anymore. The pre-trial detention is
not so problematic in Georgia in terms of
overpopulation as most of the prisoners
(about 95% are convicted individuals).
Regularly cell windows are not only covered
by metal bars, but also by metal blinds,
which do not allow the passage of daylight
into the cells. According to national experts,
in Kazakhstan, Armenia and Georgia these
blinds were removed.

The lack of adequate professional
medical assistance to detainees remains a
particularly serious concern. While doctors
with regular access to detention facilities
are staff members of the penitentiary
administration, independent doctors and/
or forensic experts are frequently denied
access."”

Quality of medical treatment significantly
falls short of standards of health care
outside the prison. For serious diseases,
such as tuberculosis or HIV/AIDS, the
situation is particularly worrying. Infection
rates from other inmates are high, and
diseases are frequently discovered at
late stages when treatment is no longer
effective. Where medical treatment is
possible, it is rarely provided on the same
level as for the rest of the population.'®

Pre-trial detention is still dominating
compared to other preventive measures
such as bail, undertaking not to leave,
house arrest etc. In Georgia the problem is
exacerbated by a so-called ‘zero tolerance
policy’'®, boosting charges relating to
corruption and drug offences, in particular.

17 See, e.g., Lebedev v. Russia (dec., final),
no. 4493/04, 18.05.2006.
18 See, e.g., Eur. Ct. H.R., Aleksanyan v. Russia,

no. 46468/06, 22.12.2008; Poghossian c. Géorgie,

n°® 9870/07, 24.02.2009; Tymoshenko v. Ukraine,

no. 49872/11, communicated on 19 December 2011, Rule 39
indication.

19 The authorities are active in prosecuting not only
organised crime and those involved in corruption, but also
drug consumers who are staunchly given heavy prison
sentences.

The policy resulted in a rapid growth of
the prison population. Legislation allowing
long prison sentences for property-related
crimes and its application also contributed
to this.

Temporary detention wards (IVS), also
used for individuals sentenced to short-
term administrative arrest of usually up
to 15 days and up to 90 days in Georgia,
constitute another reason for particular
concern. In some countries special
admission centres (spetspriemniki)
have been built for this purpose. For
both IVS and special admission centres
conditions regularly fall short substantively
of standards for prison conditions as
enshrined in the UN Standard Minimum
Rules for the Treatment of Prisoners, and
often amount to torture and ill-treatment
incompliant with CAT, Article 10 ICCPR
and Article 3 ECHR (where applicable).
Both fail to ensure the most basic needs
of their inmates. In Belarus beds are
lacking and detainees cannot receive food
from the outside world, exacerbated by
the low quality of food provided by the
administration. Everywhere in the region
administrative detainees do not have
access to showers more often than once a
week, and no more than one hour of daily
open air exercise, if at all.

Recourse to torture and
investigations

Recourse to torture is reported
consistently,?° and as occurring in particular

20 See, inter alia, the UN documents CAT/C/RUS/
CO/4, p. 3, ss. 9 and A/HRC/WG.6/4/RUS/2, p. 3, ss. 20
in respect of Russia; Eur. Ct. H.R., Kaverzin v. Ukraine,
no. 23893/03, 15.03.2012, para. 173 et seq., finding that
torture is a systemic problem in Ukraine; FIDH and
Human Rights Centre “Viasna”, Conditions of Detention
in Belarus, Report available at http://www.fidh.org/IMG/
pdf/Belarus500ang2008.pdf, in respect of Belarus;
Report to the Georgian Government on the visit to
Georgia carried out by the European Committee for the
Prevention of Torture and Inhuman or Degrading
Treatment or Punishment (CPT) from 5 to 15 February
2010, Strasbourg, 21 September 2010 available at http://
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during arrests and during the first hours of
detention, related to coercing confessions
of the arrested. This practice includes
delaying registration of arrest by detaining
law enforcement officials in order to delay
notification of the lawyer and/or relatives of
the accused.

Acts of torture and ill-treatment usually
do not remain unnoticed once a detainee
is transferred to pre-trial detention
or even to the temporary detention
pending judicial order. In some countries
the police-administered IVS also fall
under the supervision of independent
monitoring mechanisms and civil society
organisations. But not even the NPMs and
civil society monitoring bodies have access
to police stations or investigators’ offices,

www.cpt.coe.int/documents/geo/2010-27-inf-eng.htm, in
respect of Georgia; UN documents CAT A/51/44, CAT/C/
AZE/CO/3, CAT/C/KAZ/CO/2, in respect of Armenia,
Azerbaijan, and Kazakhstan, respectively; Eur. Ct. H.R,
Gaforov v. Russia, cited above, in respect of Tajikistan;
and Kyrgyzstan Inquiry Commission, Report of the
Independent International Commission of Inquiry into the
Events in Southern Kyrgyzstan in June 2010, May 2011,
pp. 56-57, available at: http://www.k-ic.org/images/
stories/kic_report_english_final.pdf, in respect of
Kyrgyzstan.

except in Russia. Routine medical checks
take place upon admission of defendants to
a SIZO usually administered by the Ministry
of Justice. Having an interest not to be held
responsible for acts committed by officials
subordinate to another ministry, staff of
SIZ0s does document injuries of detainees
sustained before while in police detention,
unless healed in the meantime.?' However,
access to these medical documents is
often denied to the civil society monitoring
mechanisms, which may hamper the
investigation.

Hence, while some scrutiny is applied to
SIZ0s and IVS, police stations are the most
exempt from oversight mechanisms, falling
outside of existing mandates. It is therefore
not surprising that acts of torture most
frequently occur prior to - and outside of
the premises of — pre-trial and correctional
facilities.

21 It is yet to be seen how the transfer of the
authority over penitentiary in Kazakhstan from the
Ministry of Justice to the Ministry of Interior would affect
this. As of September 2011 the IVS and SIZOs in
Kazakhstan fall within the same Ministry of Interior, albeit
within different departments.
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Complaints and official investigation

mechanisms

Internal mechanisms of
penitentiary administration

All target countries have established
some form of internal complaints and
investigation mechanisms, that is bodies
within the penitentiary administration
dealing with detainees’ grievances. But
whatever their operating modes are, none
of them has among their explicit aims the
respect for human rights, in particular,
rights of detainees, protection from
torture, or the improvement of conditions
of detention. Rather, they are designed to
maintain order within the penitentiary.

Furthermore, whatever specific
functions of these bodies are, none of them
can be considered as effective. There is
a lack of trust in the efficiency of these
mechanisms among detainees given the
marginal number of complaints resolved.
An internal mechanism of the penitentiary
charged, inter alia, with the prompt inves-
tigation of complaints of torture was crea-
ted in Ukraine in 2008, but was dissolved
after the most recent presidential elections.

The complaints may have to be submit-
ted through the same officers of the
penitentiary administration who may be
implicated in the acts complained of. Even
where the requirement of confidentiality
of the complaints is clearly set out in the
applicable regulations, credible reports
suggest that complaint letters end up in
the hands of the impugned officers or do
not reach the officers in charge of inquiries
unopened.??

22 See, e.g., in respect of Armenia, Civil Society
Institute and International Federation for Human Rights
(FIDH), Alternative Report to the Committee Against
Torture in Connection with the Third Periodic Report of
the Republic of Armenia, para. 52, available at http://hra.
am/i/up/CSI-FIDH%20Alternative’%20Report-ENG.pdf

Besides these concerns about
practice, being internal mechanisms,
by definition these bodies within the
penitentiary administration are by no means
independent, but subordinate to the latter.
As a consequence, it is not surprising
that their activities have not yielded any
progress in the treatment of detainees or
the protection of their rights.

Prosecutors

The prosecutor’s office (prokuratura) is a
hierarchical structure with lower prosecutors
reporting to their superiors and, ultimately,
to the Prosecutor General. The latter is
most commonly appointed by the President
with the approval of parliament or one of
its chambers. While the involvement of
parliament does constitute a guarantee for
the independence of prosecutor’s offices,
the competence of unilateral dismissal of
the Prosecutor General by the President
in all countries of the region constitutes a
shortcoming in terms of independence and
impartiality of the institution.

In all target countries, except for
Russia, prosecutors are tasked with both
the investigation of acts of torture and the
prosecution of defendants before the courts.
In Russia it is the Investigative Committee,
a body separate from the prosecutor’s office
that investigates into allegations of torture,
while prosecutors are representing the state
in criminal proceedings.

While the dependence of the
prosecutor’s office on the executive
constitutes a problem on its own, there
is a conflict of interest in being tasked, at
the same time, with the investigation into
alleged offences and prosecution, and the
investigation of allegations of torture raised
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by these very alleged perpetrators. It is not
surprising that prosecutors are reluctant

to gather evidence for torture inflicted on a
defendant, thereby undermining their own
charges against them, even more so where
the allegation consists in the coercion to
confess under torture or ill-treatment.

In all target countries except for Georgia
and Azerbaijan, public prosecutors
are entrusted with monitoring of the
penitentiary and have a right to access
any place of detention regardless of which
agency administers it. Special units within
prosecutor’s offices are charged with this
task. According to law, correspondence
of inmates with the prosecutor’s offices
is confidential and must not be subject to
restrictions or censorship. However, the
observance of this guarantee in practice
has consistently been questioned. Yet, no
special mailboxes for correspondence with
prosecutors, which would be inaccessible to
the penitentiary administration, have been
introduced.

In terms of impartiality, the problem is
that prosecutors, even those in charge of
monitoring of places of detention, are not
entirely institutionally independent. Even
where violations of legal requirements
in detention are established and an
order is issued to the administration of
a particular detention facility to remedy
it, these measures have impact only on
the individual penal institution, but other
institutions are not inspected in order to
establish whether the same malpractice
occurs. Such systemic analysis and follow-
up is in fact not encouraged by the system
as prosecutors’ performance is assessed
by their “efficiency”, which is considered
to consist in a decline of complaints
against the conditions of detention in the
penitentiary. Consequently, even being
the only complaints mechanism outside
the penitentiary administration proper,
prosecutors do not have an incentive to
receive and consider complaints.
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Monitoring mechanisms

Ombudspersons

While diverse in their set-up, structure
and competencies, all target countries
except for Belarus have created the post
of Ombudsperson. Few of them have
designed them as institutions accountable
to the parliament. In Kazakhstan and
Tajikistan the Ombudsmen are appointed
by the President, following non-binding
advice from Parliament, which is perceived
as unreservedly supporting their respective
head of state. In Azerbaijan, the Human
Rights Commissioner (Ombudsperson)
is elected by 83 votes majority of the
Milli Mejlis (parliament) of the Republic of
Azerbaijan from among three candidates
nominated by the President of the Republic
of Azerbaijan. If the parliament fails to come
to a decision with regard to these three
candidates, the President shall, within 15
days, submit a new list of three candidates
to the Milli Mejlis?®.

The Ombudspersons in all target
countries have access to all places of
detention as a matter of law; however, the
rights to make unannounced visits and
to speak to detainees in private are not
guaranteed in the applicable legislation of
all those countries where Ombudspersons
do not coincide with the NPM; this may,
nevertheless, happen in practice. Few
Ombudspersons are indeed regularly
engaged in monitoring, unless an office
or department is established under their
authority within their designation as an NPM.

This seems particularly problematic
in Central Asia. Thus, the Ombudsman in
Tajikistan has only started visiting places
of detention in 2011, with only 7 visits
conducted that year and no instances of
torture established?*. Similarly, in Azerbaijan

23 Article 2, of the Constitutional Law on the
Human Rights Commissioner (Ombudsman) of the Repiblic
of Azerbaijan (2001, as amended in 2010)

24 See the Ombudsman’s press-release of 26 June

the Ombudsperson is by law prohibited
from “interfering with the activities of
criminal investigation”. Attempts to visit a
person in detention was rejected based

on the argument that this would result

in an interference of the Ombudsperson
with pending criminal proceedings, which
she had no right to do. This practice only
changed when the Ombudsperson was
designated as NPM. Although she has the
power to investigate complaints of violation
of human rights, including the prohibition

of ill-treatment, the Ombudsperson has not
established any case of torture in Azerbaijani
places of detention to date, in remarkable
contrast to the findings of, for example, the
European Court of Human Rights and other
international human rights bodies.

The practice varies greatly in Russia
where regional Ombudspersons have
been established in more than 60 regions
alongside the federal Ombudsman.
Federal legislation grants all of them the
right of access prisons and correctional
institutions. However, given different levels
of activity related to monitoring of places
of detention and the prevention of torture
the impact of their monitoring varies quite
significantly across the country.

In the countries where an NPM has
not yet been established?® monitoring
mechanisms involving civil society often
lack the necessary support y the respective
Ombudsperson’s office. In Ukraine and
Kazakhstan the Ombudspersons were
not seen as actively cooperating with the
civil society mechanisms. In Kyrgyzstan
the Ombudsman has so far delegated
his monitoring powers to NGOs under
successive Memoranda of Understanding,
without endorsing or following-up on
their findings and recommendations, or

2012, available at http://ombudsman.tj/ru/news/index.
php?ELEMENT_ID=491

25 The countries where the Ombudspersons are
designated as NPM will be discussed in the section on the
NPM.
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any other active engagement in support

of their activities. In Russia, the federal
Ombudsman is reported to be supportive
of the work of the public monitoring
commissions. For example, he took a stand
against restrictions to their work, which
had been proposed, but were dropped
later on, by the penitentiary administration.
However, the support of the regional
Ombudspersons, present in some regions,
but lacking in others, is described as the
most important factor in the commissions’
day-to-day work, as they operate in the
same community.

Monitoring mechanisms
involving civil society

In all target countries except for
Tajikistan monitoring mechanisms involving
civil society exist or existed prior to the
ratification of OPCAT. In Georgia the civil
society oversight commissions, which
had operated more or less successfully
in many prisons, were dissolved following
the establishment of an NPM as in the
authorities’ view the latter substituted all
other external monitoring mechanisms. In
Belarus, Ukraine, Russia and Kazakhstan
regional public oversight commissions exist,
and there are monitoring groups in Armenia
and a national public supervision committee
in Azerbaijan. Furthermore, public councils
of the Ministry of Interior have access to the
premises of the police.

The chapter below deals with the
modalities of appointment of members
of monitoring mechanisms involving civil
society, with their mandates, independence,
funding and other relevant issues.

Appointment

The procedure for nomination of mem-
bers varies from country to country and
include nominations by regional executives,

the Ministry of Justice and even “public
chambers” (specific advisory bodies compo-
sed of government-sponsored NGOs).

In Ukraine and Belarus the members
are appointed by local authorities, and in
Russia by the Public Chamber, an advisory
body composed of the representatives of
government-sponsored NGOs, so that it is
controlled by the executive. In the former
two countries the representatives of local
authorities also sit on the commissions ex
officio.

In Armenia new members of the
national monitoring groups are admitted by
decision of the Monitoring group members
themselves. The initial appointments
were carried out by the relevant Ministers,
endorsing in fact the lists proposed by the
NGOs. No two members of the same NGO
may be on the same group. The applicable
regulations on appointment thus guarantee
the NGO participation in the appointment
procedures.

In other states concerns regarding
independence are related to practice of
the mechanisms rather than to the legal
provisions governing their activities.

Composition

As a result of the above-mentioned
appointment procedures, in Belarus and
Ukraine such commissions are composed of
NGO members and representatives of local
authorities. In Belarus the almost exclusive
presence of government-sponsored NGOs
on the commissions has been widely
criticised. The presence of either officials or
representatives of government-sponsored
organisations adversely affects the
independence of the commissions and their
working methods. This may even result in
complete inability of the representatives of
human rights NGOs to conduct monitoring,
where there’s only one human rights activist
on the commission while the law requires
two members to conduct visits or where
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the civil servant who chairs the commission
refuses to sign the decisions it adopts or
even to attend its meetings.

In Russia the issue of composition has
become highly disputed since the very first
nomination of the commissions’ members in
early 2009, when the authorities were seen
as attempting to staff the commissions with
representatives of government-sponsored
NGOs and retired law enforcement officers,
lacking independence and the required
expertise in national and international
standards relating to conditions of detention,
prohibition of torture and ill-treatment.
However, they represent a majority in many
Russian commissions.

In Armenia, Kazakhstan and a number
of Russian regions the commissions are
composed entirely or largely of the represen-
tatives of independent human rights NGOs,
not linked in any way with the executive.

In Armenia, Kazakhstan and Ukraine the
commissions regularly have vacant seats
and experience difficulties in recruitment.
The main reason for these difficulties is an
insufficient number of NGO representatives
possessing relevant expertise and commit-
ment to take up resource- and time-con-
suming work. Also the work is a voluntary one
and only travel expenses are reimbursed.

Purposes and tasks of the
mechanisms in general

The primary aim of the commissions,
as set out in the applicable legislation,
regulations and/or commissions’ statutes,
except for Russia and Armenia, is to provide
assistance to the penitentiary administration
in carrying out the latter’s statutory tasks:
to advise the administration on whether a
given person may be eligible for conditional
release, social assistance, to assist in
rehabilitation of the convicted persons
released on parole, to assist those who are
given a suspended sentence, reintegration
etc. Except for Belarus, monitoring of

conditions of detention and prevention of
torture are also listed among the other
tasks of the commissions as a competence
conferred on them in order to facilitate

their counselling function. Nevertheless,

the commissions in Russia, Ukraine and
Kazakhstan, as well as monitoring groups in
Armenia, are actively involved in monitoring.

In Kyrgyzstan so-called public advisory
councils were established in all executive
agencies to provide advice on policy to
be pursued by the respective ministry or
service. In the agencies that administer
places of detention, State Penitentiary
Service and Ministry of Interior, but not
the Committee on National Security, the
members of the public councils are engaged
in monitoring of conditions of detention. The
NGOs with interest in particular aspects of
the criminal justice system, from freedom of
religion to rights of persons with disabilities
to particular issues concerning whole life
prisoners, also undertake visits to places
of detention on the basis of individual
agreements with the Penitentiary Service.
These agreements include, as a rule,
unannounced visits and the possibility to
meet detainees in private.

NGOs in Kyrgyzstan also undertake
monitoring of places of detention based
on a Memorandum of Understanding
concluded between the participating NGOs
and the Ombudsman, who for this purpose
issues power of authority to the participating
NGOs. While the initial Memorandum only
covered NGO access to and monitoring of
temporary detention wards of the police
(IVS), a new Memorandum is signed now,
so that NGOs will continue and may even
extend their monitoring of the places of
detention on its basis.

The Kyrgyzstani model involves a large
number of actors participating in monitoring,
but being concentrated in the capital they
have not been able to cover places of
detention in the whole territory on a regular
basis. As for temporary detention wards
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of the police, NGO representatives sitting
on the public council of the Ministry

of Interior and those acting under the
Memorandum with the Ombudsman

have prepared and undertook quite
comprehensive monitoring, even though
it involved time consuming and expensive
travel across the country.

Armenia on the contrary has opted for
a centralised and specialised model. Two
national monitoring groups are functioning,
one of which inspects pre-trial detention
facilities and institutions for prisoners
under the Ministry of Justice, while the
other group visits temporary detention
wards of the police. A third group with
a mandate to cover monitoring of child-
care institutions has relatively recently
started operating. The groups may visit the
facilities within their respective mandates
without prior notification and are entitled
to meet detainees in private. However, the
mandate of the Police Monitoring Group is
limited to temporary detention wards and
they are unable to enter other premises

Visiting rights (general overview)

of the police such as police stations and
interrogation rooms, where most acts of
torture are reported to occur. Furthermore,
no single case is known in which reports by
the groups have resulted in investigations
into concrete allegations of torture within
the last three years. Rather, according to
the national expert, such reports were met
by repeated statements of the Ministry of
Justice according to which allegations could
not be confirmed and/or investigations were
not necessary.

The change civil society has been able
to achieve was renovation of detention
facilities or other improvements of the
conditions of detention. Such improvement
may be the provision of regular access
to drinking water, repainting the walls or
distribution of blankets to the detainees.
Where acts of torture are found, the
authorities tend to resist to opening
investigations or investigations are not
conducted impartially and thoroughly,
resulting in impunity of law enforcement
officials.

Table 1 below summarises the mandates of the civil society monitoring mechanisms in
the seven countries that have established them.

TABLE 1 RU UA BY AM AZ KZ KG
IVS + - + + + +
Other police premises + - - - - -
Administrative detention + - N/A26 - - -
SIZ0s + - + - 4/-27 +/-
Penitentiary institutions + + + + + +
Military detention facilities + - - - - -
Psychiatric care institutions +28 - - - - -
Institutions for minors + - + - - -
Unannounced visits /429 - + - - +
Interviews in private -/+ - + + -/+ +
Publications -/+ - 4/-30 -+ _ +
State funding - - - - - -
26 Armenia abolished administrative arrest as a sanction for minor offences.
27 In Kazakhstan and Kyrgyzstan the monitoring does not cover the detention facilities of the national
security bodies.
28 Provided for by legislative amendments adopted in December 2011.

29 Not provided for by law, but exist in practice.

30 Publications with the comments of the relevant Ministry.
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The mandates of the civil society
monitoring mechanisms are usually limited
to monitoring of correctional institutions for
convicts (Ukraine, Belarus and Azerbaijan)
in some cases together with pre-trial
detention facilities (Kazakhstan). While
monitoring of penitentiary institutions for
prisoners has become overly accepted,
this is not true for other places of detention.
Only in Russia monitoring over police
premises other than IVS and administrative
detention facilities has been established
and is conducted by the members of public
councils of the Ministry of Interior. Also,
only in Russia military detention facilities
(disciplinary cells and disciplinary military
quarters) and social care institutions for
minors are subject to external inspection
as well. As for psychiatric institutions
monitoring is non-existent in all countries of
the region, except for some limited practice
in Russia. Even SIZOs are not covered at all
in Ukraine, Belarus and Azerbaijan; IVS are
not covered in the former two of these three
States.

The lack of scrutiny for detention facilities
of national security bodies presents another
particular problem across the region.

They are either under the authority of the
relevant national security body (Central
Asia, Belarus) or under the authority of the
Ministry of Justice. In the latter case the
national security personnel, nevertheless,
has unimpeded access to the detainees
(Russia) or has the power to grant access
to national security detention facilities
(Armenia). As a consequence, access of
civil society observers either cannot be
unannounced, like in Armenia®', or does
often not exist at all, like in Kyrgyzstan

or Belarus. In the latter country the NGO
members could only access such facilities
being criminal defendants themselves

31 Despite being administratively under the
Ministry of Justice, the detention facility is still physically
is in the basement of the National Security Service and
hence the civil society monitoring boards, even mandated
for unhindered entrance, encounter difficulties with
entereing there as they first have to access the Security
Service premises and obtain the necessary clearance.

and the UN Working Group on Arbitrary
Detention was denied access as well.

Unfortunately, formal public consultations
with civil society monitoring mechanisms
are not always held prior to the adoption
of legislation concerning the mechanisms’
activities or the prevention of torture in
general.

Conditions of visits and meetings

Civil society monitoring mechanisms
may in practice and on occasions conduct
unannounced visits and meet detainees
in private, but this is not provided in the
legislation as a matter of right. Armenia and
Kyrgyzstan are the exceptions where these
rights can be found in the applicable legal
provisions or agreements, respectively.

Monitoring bodies have tried to find
ways to work effectively within the existing
regulations. For example, while Russian
commissions may notify the penitentiary
administration a couple of minutes before a
visit, the commissions in Kazakhstan were
able to negotiate a reduction of the notice
period required from five days to one day
before the visit.

Requests of commission members to
the respective penitentiary administration to
speak to detainees in private are frequent
in Russia, Ukraine and Kazakhstan and are
granted on occasions in practice, however
this integral requirement of effective
monitoring is not ensured as a right,
but is dependent on the decision of the
penitentiary institution in every single case
of visit.

In Armenia and Kyrgyzstan commissions
can conduct visits accompanied by doctors
and/or interpreters if needed. In Azerbaijan
such possibility exists, but in order to
bring an outside expert the public council
members need to notify the detention facility
well in advance. In Kazakhstan doctors may
be members of the commissions, but, as
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mentioned above, many commissions in
Kazakhstan find it difficult to recruit.

Reporting

Not all public commissions regularly
publish their reports and/or notify the
relevant authorities of their conclusions and
recommendations.

In Russia and Azerbaijan reporting to
the public and the authorities on activities is
irregular and is not set out as an obligation,
but members frequently publish findings
and conclusions to the general public
through media reports. In Armenia reports
are published including responses and
comments of the relevant Ministry, or after
the deadline set for the submission of such
comments has expired.

Funding

There is no state funding and the
commissions’ members are volunteers.
However, members incur expenses, which
are not reimbursed. Travel costs are a
particular problem in this regard, even
more so in large countries like Russia or
Kazakhstan, where commissions function
in large regions, like the Republic of Sakha
(Yakutiya) in the former or Karaganda
region in the latter.

Funding of the civil society monitoring
mechanisms therefore represents a chal-
lenge and in most countries, they constantly
need to seek and obtain funding from
private sources and international donors.

National Preventive
Mechanisms (NPMs)

While Kazakhstan isn the process of
drafting and adoption of relevant domestic
legislation, to date only the states of the

South Caucasus have designated NPMs
under the OPCAT. In all three states the
Ombudspersons were designated as NPM,
but function differently in each of these
countries.

Legislation

The legislation governing the activities
of South Caucasus NPMs is embedded
in the respective laws concerning the
Ombudsmen. Those laws (usually
constitutional or organic) state that
Ombudspersons are designated as National
Preventive Mechanisms.

In Armenia it is limited to a brief article
in the Public Defender Act* stating that
the Public Defender is recognised as the
NPM. The law does not provide any details
as to what facilities the Ombudsman is
entitled to visit in his capacity as NPM per
se. Presumably this is implied in the Article
8 of the Law on Human Rights Defender of
Armenia stating that “The Defender or his/
her representative has the right of a free
access, by his/her own initiative to military
units, police detention centers, pre-trial or
criminal punishment exercising agencies,
as well as other places of coercive
detention in order to receive complaints
from the persons kept there”. The same
can be considered true with regard to the
definition of mandate, procedural rules,
guarantees of independence etc. With
specific provisions on the functioning of
NPM absent in the legislation, it is implied
that the regulation of the structure and the
activities of the NPM fully lies within his
discretion.

Georgian and Azerbaijani legislations
are more detailed, containing a few
provisions included in the respective

32 Article 6.1 in the Law on Human Rights
Defender of Armenia « Article 6.1 The Human Rights
Defender in the sphere of International Law — “The
Defender is recognized as an Independent National
Preventive Mechanism provided bythe Optional Protocol to
the Convention against Torture and Other Cruel, Inhuman
or Degrading Treatment or Punishment.
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Ombudspersons Acts. Both laws contain
articles about National Preventive Groups
(Art. 18.1 of Azerbaijan Constitutional Law
on Human Rights Commissioner, and Art.
191 of of the Georgian Organic Law on
Public Defender) thus empowering a group
of people other than the Ombudspersons
to carry out visits within the remits of NPM.
According to the Article 26 of the Law

on Human Rights Defender of Armenia
the Ombudsman can establish an Expert
Council composed of individuals with
relevant human rights background who will
work on term employment contracts and
provide assistance to the Ombudsman.
Currently the Human Rights Defender

has Torture Prevention Expert Council
consisting of representatives from civil
society organisations.

Azerbaijani and Georgian laws on
Ombudsman/NPM specify places of
detention the NPM is entitled to monitor
in a non-exhaustive list, allowing them to
exercise their functions at any administrative
institution which a person cannot leave
at his or her own will (Articles 191(1) of
the Georgian Organic Law on Public
Defender and 18-1.2.1 and 12.2.1 of the
Constitutional Law on the Human Rights
Commissioner (Ombudsman) of the
Republic of Azerbaijan. Both Acts provide
for the right of the Ombudsperson and
NPMs to meet detainees and other persons
able to furnish necessary information in
private or with assistance of an interpreter
and/or an expert (Article 19(2)(a) of the
Georgian Act and and 18-1.2.1 and
12.2.1 of the Azerbaijani Act). Access to
information concerning places of detention
and detainees is guaranteed by the same
provisions, thus reflecting the requirements
of Article 20 OPCAT. The Ombudsman of
Georgia according to the Art. 18 a of the
respective law has a right to unhindered
access to any public or state institution
including places of detention and closed
institutions. The respective Constitutional
Law on Human Rights Commissioner of

Azerbaijan states that the Ombudsman and
the National Preventive Group have the
right to access places of detention or closed
institution ‘at any time, without hindrance
or prior notification ‘. The Armenian Human
Rights Defender according to the Art.

12 of the respective Law is authorized to
have free access to any state institution

or organization, including military units,
prisons, preliminary detention facilities

and penitentiaries. Georgian Act provides
in its Article 21(a) for the right of the NPM
to participate in consultations concerning
draft legislation concerning the rights of
persons in detention, as required by Article
19(c) OPCAT. The Azerbaijani Act stipulates
that (Art. 1.8.) “The Commissioner may
submit motions to the Milli Mejlis of the
Republic of Azerbaijan with regard to the
adoption or review of laws with a view to
ensuring human rights and freedoms. The
Commissioner may submit a motion to the
Milli Mejlis of the Republic of Azerbaijan
with regard to declaring amnesty’.

There is a prohibition to censor the cor-
respondence addressed to the NPM (Article
19-1(5-6) of the Georgian Act and Article
18-1.4 of the Azerbaijani Act). Article 12.3 of
the Azerbaijani Act also contains a general
statement prohibiting any pressure on
persons who provide information to the NPM.

However, the requirements of Article
18 OPCAT are only scarcely reflected in
Georgian and Azerbaijani legislation. None
of them contains provisions on gender or
ethnic balance in the composition of the
NPM offices.

There are specific provisions on the
independence of the NPMs, neither
with regard to the appointment of the
Ombudsperson nor the selection of
personnel, safeguards against interference
with their work or the body’s financial
independence. Article 3-1(2) of the
Georgian Act contains a general statement
that the NPM shall be provided with the
necessary resources (material, technical
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and financial), The Azerbaijani Act does not
mention the funding of the NPM specifically,
however Article 19 provides that ‘“The work
of the Commissioner and his or her Office
shall be financed from the State budget of
the Republic of Azerbaijan’ and also

that the annual expenditure shall not be
reduced in relation to the previous year.
The Law on Armenian Ombudsman also
provides for the general financing of the
office from the State budget however makes
no specific reference to funding the work of
the NPM.

Georgian and Azerbaijani Ombudsper-
sons and members of the NPMs are exempt
from the obligation to give evidence in court
in respect of the NPM activities.

South Caucasus: NPM in practice

Structurally, Azerbaijan opted for a
relatively closed system. The NPM is
entrusted to the Ombudsman, who has 16
staff members carrying out the functions
of the NPM, eight of them are based in
different regions of the country. NGOs do
not participate in the activities of the NPM,
except for participation at round-tables.
NGO members are not allowed to take
part in the visits. NPM staff conducts visits
to places of detention, but it is not clear
whether in practice such visits are in fact
unannounced and whether the NPM staff
may meet detainees in private. To date,
tangible results of the NPM activities have
been missing except for the publication of
the 2009-2010 report.

Armenia created an NPM Council
consisting of the staff of the Ombudsman’s
Office Department for the Prevention of
Torture and the Expert Council for the
Prevention of Torture, consisting of NGO
representatives. The former comprises the
Director and one staff member. As to the
latter, it is composed of 11 representatives,
and may be extended to 20 members.

But contrary to the regulations applicable

to the Monitoring Groups, more than one
member of the same NGO may sit on the
NPM Expert Council. Under the applicable
regulations, the NPM Expert Council
members may conduct visits of the places
of detention alongside the NPM Department
staff. The staff has been recruited and a
number of NGOs were accepted to the
council. The NPM has conducted a number
of visits. Systemic problems, legislative
shortcomings and proven cases of torture
have already been identified, but it is
premature to assess the Armenian NPM’s
efficiency. It is unclear how the relations
between the NPM Council and both Police
and Prison Monitoring Groups will shape.

Finally, Georgia, which also designated
the Public Defender (Ombudsman) as
the NPM, introduced a system of Special
Preventive Groups (SPG) constituted ad
hoc for one or more visits. The SPGs are
composed of the NPM staff of the Office of
the Public Defender and of outside experts
appointed by the NPM Office Director
from a pre-constituted pool. This system
provides an opportunity for the members of
human rights NGOs to participate in visits
of the place of detention, even though the
participation depends on the NPM Office
Director’s decision.

The mandate of the Georgian NPM
includes the penitentiary institutions
and police detention facilities, as well
as orphanages, closed institutions for
juveniles, mental health hospitals, military
detention isolators etc. The NPM conducts
hundreds of visits every year and meets
well over thousand detainees. Following
the visits, non-binding recommendations
can be made (cf. Article 19(b) OPCAT). For
example, the decision to close two detention
facilities with particularly poor conditions
of detention, and actual closure of one of
them, constituted a tangible result of the
NPM’s recommendations. The activities
within the function of NPM are also included
in the Ombudsman’s annual reports and are
discussed in Parliament. The Ombudsman’s
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can also issue thematic reports, such as
on mental health facilities or child care
institutions etc.®® Reports are submitted

to the government and the Ombudsman
mentions them in the annual reports to the
parliament.

Central Asia: NPM bills under
discussion

NPM bills are currently under discussion
in Kazakhstan and Kyrgyzstan. In the
former, a revised bill presented to a
parliamentary working group in a meeting
on 5 June 2012, proposes a decentralised
system with the Ombudsman, public
oversight commissions, and even all NGOs
generally. It provides for a call for tenders to
assign the function of NPM in Kazakhstan.
Such unusual regulation is perceived
as highly problematic with regard to the
independence of the NPM and an inherent

33 See http://ombudsman.ge/index.
php?page=22&lang=1

conflict of interest, given organisations
would fulfil this function as service providers
to the Ministry of Justice, whose institutions
they are supposed to monitor at the same
time. Furthermore, the working group was
informed of the government’s interpretation
of Article 4(2) OPCAT as limiting the
mandate of an NPM to penitentiary facilities
and other facilities where inmates are
“controlled by the guards”.

Kyrgyzstan discussed a thoroughly
developed bill which attempts to introduce
an independent centre for the prevention
of torture overseen by a coordination
council consisting of the Ombudsman, two
MPs, one representing the majority party
and one the opposition, and eight NGO
representatives chosen by an unusual
procedure of drawing lots. Whatever the
merits and disadvantages of this procedure
may be, it is generally supported by the
civil society of the country as providing
the most impartial selection procedure
possible.




24

Penal Reform International

Conclusions

Implementation of Article 1 CAT, in order
to enshrine the offence of torture in criminal
law, is deficient in all countries of the region
to some extent. Either it is inadequate
because linked to the crime of torment, or
fails to cover all aspects of Article 1 CAT,
or is not a serious crime within the legal
system.

The most serious concerns of torture
and ill-treatment are related to arrest
and interrogations and the coercion of
confessions on the one hand side, and to
conditions of detention on the other hand,
the latter in particular due to overcrowding
and with regard to lacking medical
healthcare.

In all countries there is a need to
improve investigations of allegations
of torture and combating impunity. In
particular, structural and hierarchical
independence of investigative bodies need
to be established. As for prosecutors,
a conflict of interest is inherent in being
tasked, at the same time, with prosecution
and investigation into allegations of torture
in the course of criminal investigations.

In terms of monitoring, the last 20 years
saw rapid growth, both qualitatively and
quantitatively, in all nine target countries.
Yet, throughout their variable set-up,
concerns over their independence, an
incomplete mandate and lack of safeguards
to conduct unannounced visits and
meetings with detainees in private have
been ever recurring issues. Also, the
differentiation between investigating into
individual cases as compared to preventive
monitoring with a focus on systemic and
structural deficiencies has not yet guided
the work of the various bodies.

Monitoring mechanisms that involve
civil society organisations and activists

are a recent development in the seven
target countries, two are yet to establish
(or reestablish) them. These mechanisms
have been in operation since the mid- or
late 2000s. In five out of seven countries,
Belarus being exception, their activities
presented an important step forward

in the field of prevention of torture and
improvement of conditions of detention.

In the criminal justice and penitentiary
systems inherited from the Soviet times
and still failing to meet international human
rights standards despite reforms, the
efforts of civil society have been numerous
and fruitful. Despite limitations imposed
on the monitoring mechanisms, human
rights activists and NGOs have managed
to conduct unannounced visits and meet
detainees in private, and thereby provided
some scrutiny at least to the penitentiary
and pre-trial detention facilities and even to
IVS in some countries.

In most of the target countries,
the commissions and/or other public
monitoring bodies were able to bring
the attention of the authorities’ and the
general public to the issues relating to the
prevention of torture and conditions of
detention. Yet, while achieving moderate
improvements such as the removal of
window blinds or improved access to
drinking water and medication, to date the
mechanisms have not been able to prompt
significant or structural reform of the
penitentiary.

As for their mandate, the Russian
commissions and public councils are the
most comprehensive mechanisms in that
they cover all detention facilities. Working
methods are most advanced for Armenian
monitoring groups, including unannounced
visits and the right to interview detainees
in private as a matter of law, is the most
advanced. But while the good practices
struggle to make their way, poor practices
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have a tendency to replicate easily across
the region.

Thus, appointments of members of
civil society monitoring mechanisms have
prompted concern over independence,
impartiality and necessary expertise as
preference was perceived to be given to
representatives of state-sponsored NGOs,
members of law enforcement veterans’
associations rather than independent
experts and human rights NGOs.

In Russia, Belarus and Ukraine the
composition of the commission is seen
as preventing the needed change: neither
local public officials, nor the government-
sponsored organisations are in favour of
reforms. The most difficult case remains
that of Belarus, where restrictions of
independent human rights NGOs are so
severe that only a handful of them are
able to operate at all. Remarkably, the
Belarusian commissions failed to identify
a single problem in penitentiary or criminal
justice system. In Tajikistan the task would
be to create a civil society mechanism in
the first place; and in Georgia - to restore
the one disestablished in the erroneous
interpretation that an NPM should have an
exclusive monitoring mandate.

Mandates of civil society mechanisms
are seriously limited everywhere except
for Russia. As a consequence, places of
detention are exempt from scrutiny and
transparency provided by monitoring
mechanisms.

The absence of truly unannounced
visits and of the possibility to speak to
detainees in private, as well as disregard
for the conclusions and recommendations
of public monitoring commissions, are a
concern in all target countries. Armenian
authorities’ resistance to follow up or at least
acknowledge the findings of the monitoring
groups is just one example.

The creation of NPM has yet to result
in the improvement of protection from

torture. NPM legislation where existent

is defective and lacks laying down in law
a comprehensive mandate as envisaged
by OPCAT, features of independence and
competences ensuring effective working
methods. While draft legislation in Central
Asian states is more detailed and - at
some stage - suggested a comprehensive
mandate, more recent developments in
Kazakhstan raise concern over a backlash
in terms of independence and scope of
monitoring.

The functioning of Ombudsperson’s
institutions, traditionally focusing on
individual cases and assessments based
on national law, has yet to adjust to the
different rationale of preventive monitoring
with a view to identifying structural
deficiencies and recommendations geared
to the implementation of international
standards.

In Georgia, where NPMs function
successfully, its creation resulted in the
dissolution of civil society monitoring
bodies, unnecessarily reducing the capacity
of preventive monitoring. In Armenia the
NPM still hesitates to complement the
successfully functioning Police and Prison
Monitoring Groups.

Concerns over the independence of
Ombudspersons have reflected on the
credibility and efficiency of their work in their
function as NPM. In Azerbaijan the NPM
has failed to identify any act of torture or ill-
treatment within its jurisdiction, in contrast,
for example, to European Court of Human
Rights that has already found a number
of violation of the prohibition of torture
following individual applications.

Strengthening of independence, the
extension of mandates and improvement of
working methods remain the most important
issues for reform in those countries where
monitoring mechanisms exist. The lessons
learned in the designation of NPMs in the
region to date, due to their comparable state
and penitentiary system, provide relevant
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and reliable empirical value and should guide those states of the region who have yet to
establish an NPM.

H 7. burden of proof of torture should not be
Recommendatlons shifted to the victim;
- in respect of legislation: - in respect of conditions of detention:
1. Torture should be made a specific 8. Conditions of detention, in particular in

offence in domestic criminal law and
defined in conformity with Article 1 CAT;
it should be considered a grave crime;

. The use of evidence obtained under
torture should effectively be prohibited
by law, except against a person
accused of torture as evidence that the
statement was made (Article 15 CAT)
and this prohibition be enforced in
practice;

. The UN Optional Protocol to the
Convention Against Torture (OPCAT)
should be ratified by the countries
which have not done so, and National
Preventive Mechanisms should

be designated in order to ensure
preventive monitoring of all places of
detention;

- in respect of investigations:

4. The investigation of complaints

of torture should be entrusted to
authorities institutionally, personally
and financially independent from those
allegedly implicated in torture;

. Investigations into allegations of torture
must be prompt, independent, impartial
and thorough, and the results of such
investigations should be published;
investigations should be followed by
genuine prosecutions;

. Doctors in charge of medical
examinations of victims of torture
should be independent from the
administration of the given institution;
all injuries, as well as evidence of moral
harm, should be properly recorded;

police and pre-trial detention facilities
should be improved so that they comply
with international law and standards;

9. Remedies should be provided to those
whose conditions of detention are
in contravention of CAT, and, where
applicable, ECHR; they should include
relocation and compensation;

10.Access to healthcare in detention
should be guaranteed, in particular,
independence of medical personnel
and admission of independent doctors
to detainees should be ensured,;

11. Monitoring bodies, notwithstanding
confidentiality of medical records,
should have access to medical records
of detainees;

- in respect of Ombudspersons:

12.Independence of Ombudspersons from
the executive should be guaranteed;

13.The Ombudspersons’ right to conduct
unannounced visits and meet detainees
in private should be set out in the
applicable legislation;

14. Ombudspersons should effectively
examine and present in their reports to
parliaments and heads of state the issues
related to the prevention of torture and
ill-treatment, whether they are designated
as NPM or not, and should cooperate
with civil society monitoring mechanisms;

- in respect of civil society monitoring
mechanismes:
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15.Regardless of whether an NPM involves
the participation of civil society, access
of civil society monitoring mechanisms
to detention should be extended to
cover all types of detention facilities
in their respective countries; police
stations should not be exempt from
monitoring;

16. Civil society monitoring mechanisms
should be provided with possibilities
to conduct unannounced visits,
meet detainees in private and be
accompanied by experts and/or
interpreters as a matter of right;

17. Military detention, facilities for minors,
including boarding schools and
orphanages, psychiatric institutions
etc. should be subject to independent
monitoring and need to be covered
by the mandate of an NPM and civil
society monitoring;

18.Public funding should be made
available for civil society monitoring
mechanisms tasked with monitoring,
to at least cover the costs incurred by
their members to ensure geographical
coverage of monitoring in the country;

19.Due follow-up to the reports of the civil
society mechanisms should always be
given by the executive;

- in respect of NPMs:

20.NPMs need to be independent from the
government and from the authorities
they are tasked to monitor;

21.NPMs need to be adequately funded,
and must not be dependent on private
funding in order to fulfil their mandate;

22.The mandate of the NPM should
be clearly set out in the applicable
legislation and should be
comprehensive, in line with OPCAT over
all places where people are deprived of
their liberty;

23.National legislation on the NPM should
reflect all powers enshrined in Article
19 OPCAT, namely to regularly examine
the treatment of persons deprived of
their liberty, to make recommendations
to the relevant authorities, and to submit
proposals and observations concerning
existing or draft legislation;

24.NPMs should also be provided with
guarantees of uninhibited exercise
of their mandate; in particular, the
frequency of visits of NPM to the places
of detention should be specified in
advance (e.g., in an annual visit plan);

25.NPMs should regularly report their
findings; NPM reports should be made
public at least annually;

26.NPMs need to be guaranteed
unimpeded and unannounced access to
detention facilities, including the right to
meet detainees in private;

27. States should commit to examining and
responding to the recommendations of
the NPM and to enter into a dialogue
with it on possible implementation
measures as enshrined in Article 22
OPCAT;

28.The establishment of an NPM should
not result in the dissolution of existing
civil society monitoring mechanisms,
but rather such mechanisms should
complement each other.




For more information on PRI’s work please contact:
Penal Reform International

First Floor

60-62 Commercial street

London, UK E1 5LT

www.penalreform.org




MEXAHU3MbI INO
NMPEOOTBPALLLEEHWIO

NMbITOK B AEBATU
CTPAHAX CHI

Belarus
Ukraine
~ Russia Kazakhstan
Georgia - )
Armenia  Azerbaijan e
Tajikistan

CBOAHbIN AOKNAL



MEXAHU3MbI MO
NMPEAOTBPALLEHUIO NbITOK B
AEBATU CTPAHAX CHI

CBOAHDbIA AOKNAL

MepeBop c aHrnuickoro



LaHHbIi cBOAHbIN goknag 6bin nogrotosneH Penal Reform International
(MexxpyHapogHas TiopemMHas pecdopma). Joknag nogrotosun r-H Knpunn
KopoTees npu nogaep>xke anpektopa PRI no nonutnke AHgpea Xybep
n pykosoguTenbs npoekta Myuwer EkmansH. [JaHHbI CBOAHbIV oKNag
OCHOBaH Ha nccnefoBaTeflbCKNX 4OKNaaax no cTpaHaMm, KoTopble
nogrotosun r-H Knpunn Kopotees COBMECTHO ¢ BpucTonsckum
yHuBepcutetom 1 PRI.

LaHHbIi goknapg 6b11 NoAroToBJIEH B paMKax nNpoekta MexxgyHaponHor
TIOPEMHOW pedopMbl «YKPENEHNEe MHCTUTYTOB 1 YCUNEHVE NoTeHLuana
rpa>kgaHckoro obLlecTsa no 6opbbe ¢ nNbiTkamu B AeBsaTy ctpaHax CHI,
npu dmHaHcoBol noanep>kke EBponeinckoro Coto3a B pamkax EBponenckoro
WHCTPYMEHTa COAENCTBUSA aemMoKpaTum u npasam Yenoseka (EIDHR).

CopgeprkaHune aToro AOKyMeHTa SABASAETCH NCKIIIUYUTENTbHON
OTBETCTBEHHOCTbIO MeXxayHapoaHOoM TIOPEMHON pedopMbl U HU B KOEM
cny4ae He OOJ/HKHO paccmaTpuBaTbCs Kak no3uumst EBponenckoro Cotosa.

ISDN 978-0-9571996-4-4 © Penal Reform International, 2012




MEXAHU3MbI MO NPEAOTBPALLEHMIO MbITOK B AEBATU CTPAHAX CHI. CeoaHbiit foknaa

BeepeHue

Joknapg sBNseTCH 4acTbio NpoeKTa
PRI no npegoTBpaLleHunto nbiToK,
KOTOPbIN huHaHcupyeTcsa EBponerickon
Komuccuen. Llenbto paHHOro goknaga
ABnseTcs 0606LLeHNe N aHaNn3 TEHOEHUMIN
B 06/1aCTV NPEeAoTBPALLEHUS MbITOK B
nessATn cTpaHax 6eiswero CCCP. OH
OCHOBaH Ha AeBATW HaLMOHasbHbIX
OOoKnagax, KoTopble NO3BONSAOT
OLEHUTb BHYTPUIrOoCyaapCTBEHHOE
3aKoHO4AaTeNbCTBO, MPaKTUKY 1 ONbIT
HauMOHanbHbIX 3KCNEPTOB B 3TON 06nacTu.

ViccnegoBaHusa B paMkax gaHHOro
npoekTa Havanuck 3umor 2010
ropga paspaboTkor METOL0N0M N
BprCTONbLCKNM YHUBEPCUTETOM, KOTOPbIN
asnanca naptHepom PRI B pamkax
npoeKTa Nno NpeaynpeXxgeHunto NbiToK
B 2010-m 1 2011-m rogax. Nogpo6HbIl
BOMPOCHMK Bbln pa3paboTaH 1 pa3ocnaH
HaLMOHa bHbIM 3KCMepTam B AEBATH
LeneBblx cTpaHax. [lepBoHavasnbHble
OTBETbI ObISIM MPOKOMMEHTVPOBAHbI,
1 OT HaLMOoHasbHbIX 3KCrepToB Oblna
3anpoLueHa gonofHUTeNnbHas nHopmauus
1 pasbsacHeHUs. Pe3ynbstaTbl 3TOro
npovecca 6binnm 06paboTaHbl 1ETOM
2011 ropa. OceHbto nccnegoBaTesb
OTNPaBWJICS B PEMMOHbI ANst 06Cy X OeHNs
npeaBapuTenbHbIX PE3YNLTaToOB C
HaunoHanbHbIMW 3KCNepTaMmn U3 OeBATU
LeneBblX CTpaH. B peaynbraTe, CTpaHOBbIE
OOKNaabl Oblnn 3aBepLUeHbl B ekabpe
2011 roga nocne OonNoONHNTENbHbBIX BEO-
nccnegoBaHuii U aHann3a npasBoBbIX U
Opyrux OOKYMEHTOB.

HacToswuin cBogHbI OOKNag OCHOBaH
Ha OeBSTU CTPaHOBbIX AOKNanax,
pas3paboTaHHbIX NapPTHEPOM MNpoeKTa
— BpucTonbCcKnM yHUBEPCUTETOM, NP
yyacTtum n nogaep>xke PRI. CBoaHbIl
Joknap rotToBuICS MeXay MapToM U Maem
2012 ropga. [Joknap ctpemMuTcs 0600WmnTb
obLume TeHOeHUUKN, HegocTaTky, Npobnembl

B CTpaHax pernoHa n nx npuynHel, a
Tak>Xe NpeacTaBUTb NEPESOBON ONbIT U
n3Brie4YeHHble ypoku. C y4eTOM CPOKOB
peann3aunm NpoekTa, OH OCHOBaH

Ha BCECTOPOHHEM MNCCfiefoBaHUN,
nposegeHHom B 2011 rogy, ogHako
BKJIOHAET NO KpanHel Mepe OCHOBHbIE
CcOObITUSA, NPOM30LLEeALLME C SHBAPS NO
ntoHb 2012 ropga.

[eBaTb nccnegyemMbix cTpaH ObiBLLErO
CCCP pacnonoykeHbl B Tpex cybpermoHax:
BocTouHas EBpona (Poccus, YkpaunHa,
Benapyce), lOxxHbI KaBkas (Tpy3us,
ApmeHnns, AsepbaingxxaH) n LieHTpanbHas
Asnga (KasaxcTaH, Kbiprbi3cTaH,
TapxukncTtaH). Bce nccnegyembie
CTpaHbl 6b11M pecnybnnkamm B cocTaBe
CCCP v nonyunnu (nav BOCCTaHOBWN)
He3aBMCUMOCTb NOCse pacnaga
Cosetckoro Cotosa B 1991 rogy. B
pesynsrare OHU yHacnenosanm CUCTeMy
YrOnoBHOMO NpaBocyaust GbiBLLErO
CoBeTtckoro Coto3a, B TOM Yncne
NeHnTeHLUMapHoe 3aKOHOAATeNbCTBO,
opraHbl ynpasfieHUs 1 MHPPaACTPYKTYpPY
CUCTEMbI NCMOJIHEHUS HaKa3aHun. 3To
UMeeT 0cob0e 3HaYEeHME: Kak NoKasbiBaeT
HUKecnenyoLWnin aHanns, nx obLyme
4YepTbl Kak MOCTCOBETCKUX FOCYAapCTB
No-npexxHemy nepeseLInBaroT pasnnyms
MEeXAy HAMU — B TOM YMCJIE YIEHCTBO B
CoBete EBponbl — gaxke cnyctsa 20 net
HEe3aBMCUMOCTMN.

3a rogbl He3aBMCUMOCTU, BCE
nccnegyemble CTpaHbl co3gann Te Un
VNHble MEXaHN3Mbl MOHUTOPUHIa MECT
nuweHnsa ceobopdpl. Ecnu B coBeTckoe
BPEMSI TONTbKO MPOKypaTypa npoBoanna nx
noceLleHns, B BOCbMK cTpaHax B 1990-x
nnu B Havane 2000-x rogoB 661511 co3aaHbl
MOCTbI YNMOTHOMOY€EHHbIX MO NpaBam
4yesioBeka, 3a NcKoYeHnem benapycu,
raoe oMbyaocmeHa HeT, 1 Tag)KnKucTaHa,
roe ata AO/MKHOCTb Obina BBeAeHa Nllb
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HedasHoO. [MonyynB WMPOKME MaHaaThbl,
OMOyACMEHbI, OOHAKO0, BPAL 1 Menn
BO3MOX>XHOCTb COCPEefOTOYMTLCS Ha
MOHUTOPWHIE YCIOBUIA COAEP>XaHNs

nog CTpaxkem n NpeaynpexxaeHuns
MbITOK. OTO ObINO Pe3yNsTaToM Un
OTCYTCTBUSI BO3MOXHOCTEW, NN
WHTepeca K Apyrum Bonpocam', nam
YCNOBWIA, B TOM YUCIIE MONNTUHECKNX, X
paboThl. B 60/bWNHCTBE Uccneayembix
CTpaH AEMOKpPaTU4EeCKNE NHCTUTYThI

1 Npoueaypbl MPUHATUSA PELLEHNIN He
yTBEPOMANCE B TedeHne nocnegHnx 10
net. [laxe B cTpaHax ¢ 6o5ee CUIbHbIMM
OEMOKPaTUYECKUMUN XapakTePUCTUKaMU
NpaBOOXPaHNTENbHbIE OPraHbl BbICTynanm
NPOTUB OBLLECTBEHHOrO MOHUTOPUHIA

1 cynebHOro KOHTPONs 3a CO6CTBEHHON
LEeATENbHOCTbLIO. B HEKOTOPbIX CTpaHax
OHU, B YaCTHOCTW, BbICTYNanu NnpoTus
CO34aHu1s MEXaHN3MOB KOHTPOJISA C
y4acTneM rpakaHckoro obuiecTsa.
OpHako Takue MexaHn3Mbl B KOHEYHOM
utore 6binn co3haHbl 3a NOCnegHNe rogobl
BO BCEX CTpaHax, Kpome TagyKnkucraHa.

Tem He MeHee, 00 CUX Nop He ACHO, KakK
CcOo3aaHne HaunoHaNbHbIX MPEBEHTUBHbIX

1 Tak, poccuiicknii ombypncmenr B 1998-2002
rogax fio HasHayeHus 6bin uneHom KoMMyHMCTUYECKOI
napTuu, ero pabota chokycupoBanach Ha CoLuanbHo-
9KOHOMMUYECKNX NpaBax.

MexaHn3moB (ganee — HIMM) 6ypeTt
BJINSITb HA COOTBETCTBYIOLLME MEXAHN3MbI
MOHUTOPUHIa C y4acTueM rpa>xgaHCKoro
obLecTBa B CPeAHECPOYHON 1
[onrocpo4yHon nepcnekTuse. B

py3unn HasHaveHne HIMM npuseno

K pacopMnUpoBaHuIO THOPEMHbIX
MOHUTOPUHIOBbIX KOMUCCUIA, COCTOSBLUNX
13 npefcTaBuTenen NPaBo3allnTHbIX
HenpaBUTENbCTBEHHbIX OpraHn3auuin.
CoxpaHsieTcsi 06eCNOKOEHHOCTb, YTO 3TOM
MOZEenn MoryT nocnefoBatb 1 gpyrme
CTPaHbl, XOTA POCMYCK KOHTPOJIMPYOLLIMX
opraHos, gononHsawowmx HIMM, Ha

camoM fefie He OTpa)kaeT AyXx u Luenb
dakynbTaTUBHOMO NPOTOKOA K KOHBEHLMUM
OOH npoTuB nbiTok (ganee — KIMM).

HacTtosawwmin poknag npu3saH
OLEeHUTb B CpaBHVITeJ'IbHOI7I nepcneKkTmnee
3aKoHoaaTenbHyo 6a3y u ycnosus
copeprkaHus o CTpaXken, npexae
YeM ByaoyT pacCMOTPEHbI BOMPOCHI O
MexaHn3max pacCMOTPEHUS Xanob
N MOHUTOPWHra B pernoHe ¢ 0CobbiM
YyNOpOM Ha co3faHne OpraHoB KOHTPOSIS
C y4acTueM rpakaaHckoro obliecTtsa
N HauoHasbHbIX NPEBEHTUBHbIX
MeXaHN3MOB B pamMKax CDaKyﬂbTaTI/IBHOFO
npotokona Kk K.
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Onpepenenme nbIToOK:

MpnmeHMble HOpMbI
MeXAayHapoaHoro npasa

Bce peBsTb cTpaH patnduynposanmi
KonseHumto OOH nNpoTuB NbITOK.
HecmoTps Ha ee paTudmkaumio CoBETCKUM
Coto3om B 1985 rogy, Tonbko Poccus,
YkpanHa n benapycb cunTatoT cebst
CBA3aHHbIMN COBETCKOWN paTudmKaLmen.
MocnepHwe oBe CTpaHbl ObIIM YieHaMn
Opranunzdaumm O6begnHeHHbIX Hauwni
BMecTe ¢ CCCP ewe po pocnycka Cotosa
n patndpuumnposann Krl B kavectse
rocygapcTe-4neHoB OOH, coBMecTHO ¢
paTtudukaumen CCCP. CtpaHbl KO)XHOro
KaBkasa u LieHTpanbHoi A3um nocne nx
HEe3aBUCMMOCTIY PELUNN paTUduLnpoBaTh
Kl BHOBL B cepenmHe nnn koHue 1990-
x rogos. LLlecTb nccnegyembix ctpaH
Takxxe patnguunposanu GakynsTaTUBHbIN
npoTokon; Poccus, benapych n
Tap>KMKNCTaH SABAAOTCSA NCKITIOYEHUAMMU.
V3 aTux LWecTun TONbKO rocyaapcTea
KO>kHoro KaBkasa HasHa4yunm HIMM, Ho ux
DYHKLMOHMPOBaHNE N 9P EKTUBHOCTb Ha
NPaKTWKE 3HAYUTESIbHO BapbupyoTCa OT
CTpaHbl K CTPaHe.

[Ba rocypnapctea BocTouHom
EBponbl (Poccus n YkpanHa) n Tpu
IOXKHO-KaBKa3CKMX rocygapcraea
aBngaoTca yneHamm Coseta EBponsl
1, COOTBETCTBEHHO, paTtndnunpoBanm
EBpOnencKyto KOHBEHLMIO O 3alumTe
npaBs YenoBeKa 1 OCHOBHbIX CBO60A
(manee — EKIY) n EBponelickyto
KOHBEHLMIO MO NPeaynpexXAeHNIO MbITOK.
Jlnua, Haxogsawmecsa Noa PUCANKLNEN
3TUX rocydapcTs, MOryT obpallaTbes
¢ »xxanobamu B EBponericknii cyg
no NpaBam 4YenoBeKa B OTHOLLEHNN
npegnoniaraemMblX HAPyLLIEHUA NX Npas,
rapaHTMpoBaHHbIX EKIY. EBponenckui

npaBoBblieé PpaMKHu

KOMUTET MO NPeaynpeXXaeHnIo NbITOK
(nanee EKIIT) npoBoAUT NoceLLEHNS MECT
JiMweHmns cBobofbl B 9TUX rocyaapcTBax,
XOTS NOCNeaHNe He Oal0T PErynspHoro
cornacus Ha nybnunkauuio goknagos EKIMT.
PewweHnsa EBponerickoro cyga no npasam
YyenoBeKa puagnyeckn obssaTesbHbl
TONbKO Ans yneHoB CoseTa EBponbl, HO
OHW BNIMSIIOT 1 HA OCTasibHble rocyaapcTaa.
B vactHocTu, Cyn cden skcTpagnumm B
Tap>kmkncTan? HapyweHuem EKIMY B cBsA3n
C CUCTEMATNYECKMM NPUMEHEHNEM MbITOK
B CMCTEME YroJfIOBHOIrO NpaBoCcyaunsi B
CTpaHe n «aTMmocdepoit 6esHakasaHHOCT
COTPYLHUKOB MNPaBOOXPaHUTESNbHBLIX
OpraHoB, NPUMEHSIILWMX NbITKW»2, B genax,
KacaloLmxcs akcTpaamumii B KasaxctaH* n
Benapyck®, Cyn He ycTaHOBWUS HapyLUEeHMs,
3a UCKJTHOYEHNEM YJIEHOB MONIUTUYECKON
onnosuumn B benapycu, K KOTOpbIM, Kak
pewwunn Cyn, NpMMEHSIETCA creunanbHoe
obpalueHne®. MNMoka eLle He 6b110 MPUHATO
peLueHnin No genam ob akcTpaguumn B
Kbiprbi3cTaH’.

OpHako, Kak 6yaeT nokasaHo HUXe,
BNUSIHNE BHYTPEHHUX (DaKTOPOB Ha
pasBuUTNE MEXAHN3MOB NPeaynpeXXaeHns
MbITOK B OEBATU UCCNenyeMbIX CTpaHax
ropasfo Bbllle, YEM Y eBPOMNENCKNX
OpraHos.

2 See, e.g., Eur. Ct. H.R., Khodzhayev v. Russia,
no 52466/08, 12.05.2010.

Eur. Ct. H.R., Gaforov v. Russia, no.
25404/09 21.10.2010, para 136.

Eur. Ct. H.R., Dzhaksybergenov v. Ukraine,
no. 12343/10, 10.02. 2011 Sharipov v. Russia, no.
18414/10 11.10.2011.

Eur. Ct. H.R., Kamyshev v. Ukraine, no.
3990/06, 20.05.2010; Kozhayevv Russia, no. 60045/10,
05 04.2012.

Cour eur. d.h., Y.P. et L.P. c. France, n°
32476/06 02.09.2010.

See, e.g. the applications in Konontsev v.
Russia (lodged on 7 June 2004, communicated on 2
February 2009) and Bakoyev v. Russia (lodged on 3 May
2011, communicated on 11 July 2011).
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OnpepeneHune NbITOK B
HaulWOHaJSIbHOM YrOJIOBHOM
npase

B TO Bpemsi Kak CoOBETCKUE YrofioBHble
KOJEKChI He yrnoMunHann o 3anpeTe MNbITOK
BOOOLLe, TeNepb TONbKO B Benapycu
ornpepfeneHne NbITOK OTCYTCTBYET BO
BHYTPUrocyaapCTBEHHOM YrofI0OBHOM
npase. B Heckonbkux cTpaHax (Poccus,
Apmenns, Asepbang>xaH, KelproiactaH
1 0O HEJaBHEro BpeMeHn Tag kKnKncTaH)
NbITKa ONpefenseTcs Kak oTsaryaroLee
06CTOATENBCTBO NPECTYMNIEHUS
ncTtasanHus. B csoto ovepenp,

NCTA3aHNEM NPU3HAETCA NPUYMHEHNE
DU3NYECKUX N MCUXNYECKNX CTPadaHuii
CUCTEMATUYECKNMMN HACUIIbCTBEHHBIMI
OENCTBUSMM, HE NMOBJIEKLLEE MPUHNHEHUS
TSHXKKOIO UNN cpefHen TSXecTn Bpeaa
300poBbtlo. CnegoBaTtenbHO, Kak 1 B criy4vae
C NPEeCTYMNEeHNEM NCTA3aHNS, YronoBHas
OTBETCTBEHHOCTb 3a NPUMEHEHME MbITOK B
COOTBETCTBUM C NOAOOHBLIMU NOSOXKEHNAMUN
orpaHuymBaeTcs cry4asmu, Korga

OblS1 HAHECEH NN HE3HAYNTENBHbIV

Bpe 340poBbI0. B ocTanbHbIX cnyyvasx
NPecTynHble OENCTBUSA OOMKHbI ObiTb
KBanuuumpoBaHbl N0 COOTBETCTBYIOLLNM
MOJIOXKEHUSAM O MPUHNHEHUN CPEQHEN
TSXKECTU UM TAXKKOro Bpefa 340poBbio. B
nocnegHuX coctaeax, OfHaKo, NPUMeHeHne
MbITOK HE NOSABASETCH BOOOLLE: NbITKN HE
YNOMUHAKOTCS HWN B KA4eCTBE 3NieMeHTa
COCTaBa NPecTYI/IeHUs, HA B Ka4yecTse
oTAryaroLero 06CToATensCTBa.

LOpyrue xapakTepucTukin
NPECTYNNEHNA NCTA3aHUS UK
NPECTYNAeHN NPOTUB (PU3NYECKON
HEMNPUKOCHOBEHHOCTM YefloBeKa
B LIeJIOM Tak>Xe NPUMEHSIOTCA K
nogo6HoOMy onpeneneHnto NbiToK.
VicTasaHune, oTAr4eHHoe nbiTkamu,
MOXXET ObITb COBEPLLEHO HE TOJBKO
N HE CTONIbKO AO0JIKHOCTHbIMU

JIMLamMK, CKOJIbKO YacTHbIMM nnLamume,
Cneunduryeckmnin ymbicen, Hanpumep,
nony4eHve nHopmaLumn nnm NpU3HaHun
He TpebyeTcs, N CyObeKTuBHas

CTOpPOHa paccMaTprBaeTCs B pamMmKax
NPEeCcTynNeHn, COBEPLUEHHbIX
UCKJIIOYUTESNbHO YaCTHbIMU NnLaMMU.

Jlnuo, BUHOBHOE B UCTA3aHUN,
COBEpPLUEHHOM B O(hrLMaIbHOM Ka4yecTBe
N OTArYEHHOM MbITKaMK, Takum 06pasom,
paccmMaTpuBaeTCcs Kak YacTHoe Nnuo, ero
CNy>XebHOE MOJSIOXKEHNS HE YUUTbIBAETCS.
KommeHTapuin K YK P® ¢ nonpaskamu,
BHeCeHHbIM1 3akoHoMm OT 8 gekabps 2003
roga, KOTopbIM BBEOEHO onpefenieHne
NbITOK, OTPa>kaeT NOHUMAHNE 3TOro
NPECTYNNEHNS KakK NPEeCTYNNeHUs,
COBEPLUEHHOrO UCKKYNTESIBHO YaCTHbIMM
aiuamu, NpuBoas cpeam NprMepos
CBeAeHWI nn gencTenin, Tpebyembix
BUHOBHbIM OT >XXEPTBbl, KOMMEPYECKYIO
TamnHy, NPU3HaHNE B CYNpPY>XeCKOW N3MeHe
UM YyCTYMNKY NMYLLIECTBEHHbIX NpaB Ha
xunnoe®. Bce aTu npuMepbl NpeacTaBnsaoT
COBOIN OTHOLLEHNSI MEXAY YaCTHbLIMU
nnuamn. OnpegeneHne NbiTKA B KA4YeCTBe
OoTAryarLLero o6CcToATeNbCTBA NCTA3aHNS,
TakuMm 06pas3om, He COOTBETCTBYET
ctatbe 1 KIMIMN. OHO He saBnseTcs
OTOENbHbIM NPaBOHApPYLLUEHNEM, K

HEMY NPUMEHSAIOTCHA CPOKN AAaBHOCTM U
AMHUCTUWKW, OHO HE MPUHUMAET BO BHUMaHNE
OOJDKHOCTHOE NOJSIOXKEHNE NPECTYNHUKA,
4YTO He obecneynBaeT NPUBMEYEHNE K
OTBETCTBEHHOCTU FrOCYLaPCTBEHHbIX
OOMKHOCTHbBIX UL, 3@ MbITKK.

Cx0AcTBO YNOMUHAHUIA O MbITKaX,
BKJItO4as X HEOQOCTATKW, B YrONOBHbIX
KOAEeKcax ykasaHHbIX CTpaH, CKopee
BCero, 6b1J10 MOPOXAEHO, MO KpaliHen

8 XoTs yronoBHoe npecnefoBaHmne
OCyLL,eCTBASET rocyfapcTBo, TObKO YacTHble AnLa
COBEpLUAIOT WK MOTYT COBepLUaTb Takne NpecTynneHuns.
AHanoruyHo, Bcerga rocyaapcraso npecieiyer 3a
ybuiicTso, gaxe ecan n obBUHAEMDIi, 1 xepTBa —
YacCTHble nnua.

o KommeHTapuii k YronoBHoMy kopekcy
Poccuiickoit Pepepaunu / nog, peg. C.A. Pasymosa. M.,
2005. Cr. 117 (aBTOp LMTUPYEMOTO kOMMeHTapus — [.H.
BopseHkos). Cm. Takoke cyaebHyto npakTuky YkpauHbl,
MPOLMUTUPOBAHHYIO B HALMOHaNbHOM JoKNnaje.
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Mepe, YacTn4Ho, MopgenbHbIM YronoBHbIM
kopekcom CHIL OTOT [OKYMEHT 6bin
npuHAT MexxnapnameHTckon Accambneei
CHI B 1996 rogy, po Toro, Kak
OONbLUNHCTBO AENCTBYHIOLLMX YIONOBHbIX
KOAEKCOB BCTYNuAn B cuny. HecmoTps Ha
TO, YTO OH SIBNSIETCS PEKOMEHAATESbHbLIM,
a He 064a3aTesIbHbIM, JOKYMEHT OKasarn
CUNbHOE BIUSIHME Ha BCE CTPaHbI
pernoHa. imeHHo cTaTtbs 127 MogenbHoro
YronoBHoro kogekca 1996 roga seena
NbITKN Kak oTdaryaroiee o6CToAaTeNbCTBO
ncrtasaHns. VigeHTrYHble NONOXKEHNS
Tenepb MOXXHO HaNTU U B YTONOBHbIX
KoOeKcax MHOIMMX CTpaH B PermoHe.

K coxxaneHuto, aBTopbl MogensHoro
YronoBHoro kogekca 1996 roga n
nocfenyLero HaunoHanbHOro
YrONOBHOIO 3aKOHOLATENLCTBA He
pykosogcteoBanuck KIM n gpyrumm
HOPMaMn COBPEMEHHOIO MEXAYHapO4HOro
npasa npas YenoBeka. KOMMeHTapum K
9TOMY KOAEKCY NMO3BONSAT MPEANONOKUTb,
YTO €ro aBTOpPbl NPELCTABAANN MbITKU
Kak cpefHeBeKoBoOe siBneHmne. Kak
yKasan oguH paHHUn KOMMEHTaTop, Nnog,
NbITKaMy CnefoBano NoHNMaTb «0cob0
N30LLpEHHbIE CNOCOObI BO3ENCTBUSA Ha
YesIOBEeYECKUI opraHnam... Hanpumep,
MbITKN packaneHHbIM XXee30M,
3/IEKTPUYECKMM TOKOM, OKYHaHNEM B
KNMSLLYO XKMAKOCTb 1 npoy.»'© Mocne
patudunkaumn KINr nccnegyemole CTpaHbl
NbiTaNNCb NOALEPXKNBATL JIOTUKY WX
YrONOBHOIO 3aKOHOLATENbCTBA, AOMNOJHASA
NPecTyrnJeHne NCTA3AHNS B NX YrOJIOBHbIX
Kofekcax oTAryarLwmmM o6CTOATENBCTBOM
NPUMEHEHUS MbITOK, & HE OTpaXkaTb
B MOJIHOM OOBbEME OnpenenieHune,
copgepxxatleecs B ctatbe 1 KIMIM.

B YkpauHe, Ipy3nn n KasaxctaHe
npecTynysieHne rnbiToK BO
BHYTpUrocygapcTBeHHOM YrojloBHOM
npaee He orpaHn4nBaeTCcd oTdar4arowmm

10 KommeHTapuii k YronoBHoMy kopekcy
Poccuiickoii dPepepaumnn / nog, peg. FO.W. Ckypatosa.
M., 1998. Cr. 117. EBUHCTBEHHDI «COBPEMEHHbI»
MeTof, YNOMsiHYTbIii aBTOPOM, — NpUMeHeHne
371eKTPUYECKOrO TOKa.

06CTOATENBLCTBOM NPECTYMNEHNS
NCTA3aHUS. TN TPU CTPaHbl ONpeaensoT
MbITKN Kak OTAesSIbHOe NpecTynieHne

M NbITAlOTCS OXBaTUTb ONpeaeneHune,
copepxkawleecs B KII, HO HM ogHa

MX HUX He 3aKpenuna ero B NOJSIHOM
COOTBETCTBUM CO cTaTben 1. Hanbonee
pacnpocTpaHeHHbIMW HegocTaTkaMu
SABNSOTCS OTCYTCTBUE NMPU3HAHUS MbITKaMM
NMCUXNYECKMX CTpafaHuii, HeTO4YHOe
oTpakeHune HeucHdepnbiatowero, no K,
nepeYyHst MOTUBOB, HanpuMep, OTCYTCTBUE
cpegun oTaryarwmx 06CcToATENLCTB
yKasaHuii Ha Lienb NOJlyYeHNs CBeOEHNN,
npu3HaHun, gencTeum nnn 6e3gencTeus
CO CTOPOHbI TPETLErO NMLa, Ha
Mon4anneoe ogobpeHne NbITOK N Ha
ONCKPUMNHALMOHHbBIE HAMEPEHMSI.

Bonee Toro, aTn cocTtaBbl MOryT TaKXe
NCKJIt0YaTb YronoBHOE NpecnefosaHne
LOJKHOCTHbIX NNL, 32 MbITKKW, 6yay4n
NMPUMEHNMbIMU TOSIbKO K YaCTHbIM

nmuam (YkpanHa). HecmoTtps Ha TO,

YTO rPY3VNHCKOE 3aKOHOAATENbCTBO
LOMOJIHAET NPECTYNEHNE NbITOK
NpPecTynieHnaMmmn 6ec4enoBe4HOro n
YHUXKAKOLLEro AOCTOMHCTBO 0bpaLleHns n
Yrpo3bl NbITOK, HET HUKaKON NHMopMaumm
O TOM, 4YTO Ha OCHOBaHWW 3TUX OBYX
NMOSIOXKEHU OCYLLECTBASANOCH YrONOBHOE
npecnenoBaHue.

YronoBHbIn Kogekc Pecny6nvkn
KasaxcTaH, B npotusopeyun ¢ Krrl,
COAEPXUT NCHepnbiBaKOLLMIA NepeyeHb
OOJIDKHOCTHbIX JIUL, KOTOPbIE MOTYT ObITb
npuBiedYeHbl K OTBETCTBEHHOCTN 3a
NPUMEHEHME MNbITOK, OrpaHnynBasi ero
Wb TeMU, KTO hopmManbHO y4acTByeT
B YrOJIOBHbIX paccnefoBaHusX n
cynebHbix 3acefgaHusx. Kak cnencteue,
Opyrue rocyaapcTBeHHble AOIKHOCTHbIE
nmua, B TOM Yncne COTPYOHUKN
NnpaBoOOXpPaHUTENbHbIX OPraHoB,

KOTOpble MOTyT ObiTb BOBJIEYEHbI B
NPUMEHEHME MNbITOK U XKECTOKOIo
obpalLleHunst, He MOryT ObITb NPUBJIEYEHbI K
OTBETCTBEHHOCTU 3a NPUMEHEHNE MbITOK.
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Bce aTu Hecneundnyeckue, nnu
HEenosHble, NN CEPbE3HO OrpaHNYeHHbIe
onpefeneHnst NbiITOK He COOTBETCTBYHOT
ctaTtbe 1 KIIM. B yacTHOCTU, HEBKNIOYEHNE
NCUXNYECKNX CTPafdaHWn HXN B OOWNH
N3 COCTaBOB, KOTOPbIE MOryT ObITb
OCHOBaHNeM s npecfieqoBaHus 3a
MbITKKU, ABNSIETCHA HEMONHOW peanu3aumnen
K.

CoBcem HepgaBHo, B anpene 2012 roga,
Tap)XUKMCTaH NepecMoTpen onpeneneHne
MbITOK B HALMOHaNbHOM YrofI0OBHOM MpaBe
1 BBeN HOBOe, naeHTnyHoe ctatbe 1 K.
OpHako Kpome clnyyaeB NMpYMeEHeEHMS
MbITOK MPY OTAr4arLWmMx 06CToATENLCTBAX,
MbITKW B COOTBETCTBUN C U3MEHEHHbIM
YronoBHbIM KOAEKCOM Taf)KMKMUCTaHa He
SABISAKOTCS TSXKKUM NPECTYMNNEHNEM, U,
cnepoBaTesibHO, K OCY>XAEHHbIM MOy T
NPVUMEHSTLCS aMHUCTUN NN YCTIOBHOE
ocy>xaeHune, ga)ke ecnu hakTbl NbITOK
OblN yCTAHOBJIEHbI CYOO0M.

CynebHoe npecnepgoBaHne
3a NpUMeHeHue NbITOK Ha
OCHOBaHUW ApPYrux yrosoBHO-
npaBoOBbIX HOPM

Ha npakTuke aKkTbl NbITOK,
COBEpLUEHHbIE FOCYAaPCTBEHHbLIMM
OO/DKHOCTHBIMM UL AaMK, NpecnenynTcs
B MCCNefyeMbIX CTpaHax, HO HE Ha
OCHOBaHWM cocTaBa UCTSA3aHus,
OTArYEeHHOro MbiTKamu, NN OTAENbHOro
COCTaBa MbITOK TaMm, FOe OH CYLLIECTBYET,
a Ha OCHOBaHMM Yrof0BHO-NPaBOBbIX
MOSIOXKEHUI, KacatoLLNXCS NPeBbILLIEHNS
JOJIKHOCTHbIX NOMHOMOYMiA. B
HEKOTOPbIX CTPaHax MNbITKN ABNAETCA
oTaAryarLmnm ob6CcToATENLCTBOM AN
Takoro NpecTynieHns, HO eCNx TONbKO
OHW NOBMEKNN «HE3HAYNTENbHbIN»

Bpe[L 340p0Bbto. B ocTanbHbIX cnyyaax

06BUMHEHNE, CKOpee Bcero, byaeTt
chopmMynnpoBaHo He Kak NpeBbILLEHNE
I'IO.HHOMO‘-IVIVI, OTAr4YeHHoe nblTKkamMu,

a Kak npesbilleHne I'IOJ'IHOMOHVII?],
OTAr4eHHOE NPUYNHEHNEM cpenHen
TAXECTU NN TAXXKOIo Bpena 300p0Bblo
nnn ga’ke npn4nHeHnem cMmepTn, ecim
OHa HacTynuna B pesynsraTe MbITOK,
COBepLUEeHHbIX rocynapCTBeHHbIM
AOJI>)KHOCTHbIM JIMLOM.

Takasi HenocnegoBaTesIbHOCTb
B umnemeHnTauun Krr sooobLue n
npecnegoBaHne akToB MbITOK Ha
OCHOBaHWUN cocTaBa NPeBbILLEHNS
NMOSIHOMOYMIA, a He OTAENbHOIO CoCTaBa
NPEeCTYMNNeHNs, B HaCTHOCTM, NPUBOASAT
K crnepgytollemy BbiBogy. OTcyTCTBME
afleKkBaTHOroO onpeneneHnst NbiTKn
B YroJIOBHOM 3aKOHOOATENbCTBE He
NO3BOJISIET NPaBOOXPaHNTESNIbHbIM
opraHam «B MOJIHOWM Mepe 0CO3HaTb
€ro o6LLEeCTBEHHYO ONACHOCTb U ero
XapaKTePUCTUKIN KaK MPEeCTYMNHOro
[esiHUs!, 4TO, HECOMHEHHO, OTpULaTeNIbHO
cKasblBaeTcst Ha 9hheKTUBHOCTY 60OPLObLI
C 9TUM NpecTynneHnem»'".

B 10 Bpemsi kak 06BMHEHMS MO hakTam
NPVMEHEHMS NbITOK 1 HA OCHOBaHU
YroJIOBHO-NPAaBOBbIX COCTABOB O MbITKaX,
KaK 6bl HY 6bISI HEMOJIHOLIEHHbI UX
onpeneneHns, UHoraa NPeabaBAATCS,
OCY>X[EHVSI KpalHe penKn N NCHNCNSTCS
eanHuyamin. dena ¢ 06BUHEHUAMN
MO NPEBbLILLEHNIO MOSTHOMOYMIA
MHOIOYNCIEHHbI, HO MOCKOJIbKY 3TOT
cocTaB BKJO4aeT 60MbLIOe KOIMYECTBO
3anpeLleHHbIX AestHUI, MHOrve N3
KOTOPbIX HE CBSA3aHbl C MbITKaMu, YNCNO
CcynebHbIX Aen O NPYMEHEHWM MbITOK,
KBaMULMPOBaHHbIX Kak MpeBbILLIEHNE
NMOMTHOMOYMIA, HE MOXKET ObITb OLEHEHO.

n Olga Shepeleva, “Russian Law Amended to
Include a Definition of Torture”, (2003) 1 EHRAC
Bulletin 2.
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3anpeTt Ha ucnonb3oBaHNe

B YroJI0BHOM npouecce
[OKa3aTeNbCTB, NOJTY4EHHbIX
noa NbiTKammn

YronosHo-npoueccyabHble
HOPMbI, AENCTBYIOLME B UCCNERYyEMbIX
CTpaHax, 3anpeLlaroT NCnonb3oBaHne
00Ka3aTeNIbCTB, NOJIyYEHHbIX C
HapyLLUEHNEM 3aKOHa, B TOM YUCIIE U
MOJlyYEHHbIX NOA MbITKamu. Tem He
MEeHee, MeXQyHapOLHbIE OpraHm3auun n
npaBO3aLUTHbIE HEMPAaBUTENbCTBEHHbIE
OopraHmn3aumm NOCTOSIHHO COOBLLA0T, YTO

3TOT 3anpeT 4acTo He cobnopaeTcs Ha
npakTuke'?. Ckopee, cyabl CTPEMSATCS
OTKJIOHWTb XodaTaincTea 06 UCKJTHOYEHUN
[0KasaTesibCTB, NofaHHble 06BUHAEMbIMU
Ha 3TUX OCHOBaHWAX, U HaNpaBnsoT
Takue >kanobbl NPOKypopam, KOTopble

Mo NPUYMHaM, N3TOXKEHHBIM HXKE, HE
MPOBOAST PETYJISIPHBIX paccfiefoBaHNl
NMOLOGHBIX YTBEPXKAEHWIA.

12 [ToMuMo f0KNaA0B MEXYHAPOLHbIX 1
HaumoHanbHbix HIMO, BHyTpurocysapcTBeHHas
MexayHapopHas cyfebHas npaktuka EBponeiickoro
Cypa no npasam yenoseka n Komuteta OOH no npasam
yenoBeka NMOATBEPKJAIOT ITOT BbIBOL B OTHOLLEHUN
Poccum, Ykpantbl, Apmenun, Azepbaiigxara,
Kbiprbisctana n Tagxukucrana.
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CopepxaHue nop cTpaxcen: OCHOBHbIe

npo6nembi

CoBpemeHHasi cucrtema
yuypexaeHuin cogepixaHus
noa cTpaxkemn

Viccnepyemble CTpaHbl UMEOT
COMOCTaBUMbIE CUCTEMbI YYPEXOEHUI
cogep>kaHna nopg ctpaxen. Kak npasuno,
NoAO3peBaeMbIi CHavana HaxXoanuTCs B
N30JIATOPE BPEMEHHOIO COAEP>KaHNS
(MBC), HaxopgsiweMcs B BeAeHU NONnuumm,
HO He 065A3aTeNlbHO B TOM XKE MOMELLEHNMN,
YTO NONNLENCKUIA Y4aCTOK 1 Kamepsbl
npeaBapuTenbHOro 3agepxxanus. MNMocne
OBYX U TPex OHEN, B 3aBUCMMOCTH
OT HaLMOHa/IbHOr0 3aKOHOAATENbCTBA,

OH [OJKEH NMpeacTaTtb nepep, Cyaben,
KOTOpPbI MPUHNMAET PeLLeHne O
npeaBapuTeNbHOM 3akstoydeHun. Ecnn
X0aTalcTBO OOBUHEHUS O 3aK/THOYEHUN
Mof CTPaxxy yAOBNETBOPAETCS, YTO
06bIYHO 1 MPOVCXOANT, NOA03PEBAEMbIN
nepeBOaUTCS B CNeLCTBEHHbIN

nsonatop (CU30), roe oxupaeT
npeabsABeHNs OOBUHEHNSA N 3aBEPLLEHUS
npeaBapuTENbHOrO paccnenoBaHnd. HYawe
Bcero oH octaetcsa B CM30 Bo Bpems
CcyOa u 0O OKOHYaHUS PaCCMOTPEHMS
anennsAunNoOHHbIX U/MN KacCaLMOHHbIX
»Kanob6'®, 4To MOXXeT NpPofoKaTLCA
MHOIe MecCsLbl N ga)ke rogpl.

Ocy>XAeHHbIN, KOTOPbIN NPUrOBOPEH
K nweHunto csobonpbl, byaeT nepeseneH
B McnpasuTenbHoe yupexaeHue. OHu
BapbMPYHOTCA, B 3aBMCUMOCTIU OT YCNOBUI
6e30MnacHOCTN, OT OTHOCUTESTIbHO MSAMKMX
KONIOHWIA-NOCENEHNI CO CBOBOAHbBIM

B YunTbiBas, 4To OnpaBfaHUs He MpeBbILIAT
1-2% npuroBopoB B AEBATU UCCNEAYEMbIX CTPaHaX,
cuTyaumsi, B koTopoii 06BrHeHne obxanyet
onpaBpatenbHblii MpUroBop, NpeacTaBnseT ele
MeHbLUyto fonto gen. Ho B aTux pepuaiiumx genax
onpasfaHHblii ocBoboxgaeTcs nocne NpoBo3rnaLleHmns
npurosopa.

nepeaBmKEHNEM 3a4ePXKaHHbIX BHY TP
N ga>xke BOKPYr 06beKTa 40 KOJIOHWN
0cob0oro pexnma v TIopem, rae
3aK/l0YEeHHbIE 3anepThbl B KaMepax He
MeHbLLe 23-X 4YacoB B [EHb.

MoyTn BO BCEX MCCNegyemMbIX
CTpaHax OTBETCTBEHHOCTb 3a
YrONOBHO-UCMONHUTENBHYIO CUCTEMY
HeceT MVHNCTEPCTBO OCTULNN.
VckntoueHuamm sasnatotcs benapycs, roe
MuHNCTEPCTBO BHYTPEHHNX Oen Bcerga
ynpasnsano cuctemon, u Fpysns, rge
CyLLEeCTBYeT OTAENIbHOE NEHNTEHLMAPHOE
MUHUCTEPCTBO — MMHUCTEPCTBO MO
NCMONMHEHWIO HaKa3aHW 1 IOPUANYECKON
nomoLun. OHO 6bino 06pa3oBaHo
B pesynbraTe pehopMmpoBaHms
MuHucTepcTBa tocTULUn, paHee
OTBeYaBLUEro 3a CMCTEMY, U ero CnsaHNS
¢ leHepanbHOM Npokypartypoit. B
ceHTs6pe 2011 . K HUM NPUCOEAMHUICS
KasaxcTaH, KOTopbIn nepegan
ynpasneHne NeHNTEHUNapHON CUCTEMON
oT MuHucTepcTBa toCTULMKN 06paTHO
MuHNCTEPCTBY BHYTPEHHUX OEN, HECMOTPS
Ha TO, 4TO KOMUTET NPOTUB MbITOK
(KTM) nocnegoBaTensHO peEKOMEHAOBAN
nepegarb NOJIHYIO BNaCTb HA4 CUCTEMON
NCMONHEeHNs HakasaHuin MuHncTepcTBy
IOCTULMM eLLe 32 HECKOMBKO MEeCSILEB
[o obpatHol nepegayn'. Tem He MeHee,
B MuH1CTEpCTBE BHYTPEHHUX AEN
[enapTaMeHT yrofioBHO-MCNOMHUTENIBHON
cuctembl Pecnybnuku KasaxctaH
CoXpaHui onpeaeneHHbIN YpoBEHb
He3aBNCUMOCTI'S.

B ntobom cliyyHae, npuMeHeHne
MbITOK N XXECTOKOIo o6pau.|,eH|/|;|, B TOM
Huycne cogep>xaHme B He4ennoBe4eCKnx
ycnoBsuax nog CTpa)KeIZ, nponcxogaT
BHE 3aBMCKMMOCTM OT TOro, Kakom

" UN Committee Against Torture, List of Issues
prior to the submission to the third periodic report of
Kazakhstan (CAT/C/KAZ/3), 17 February 2011, para 10.
5 Mo yTBEpMAEHUAM HaLMOHANbHbIX 3KCNEPTOB
U YNeHOB MOHUTOPWHIOBbIX FPymMM.
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NCNONHUTENbHbIN OpraH HeceT
OTBETCTBEHHOCTb 32 YUYpeXOeHNe NULLEHNS
cB00OOabl. TeM He MeHee, OTAeneHne
opraHa yronoBHOro npecfiefoBaHus
(NpoKypaTtypbl) OT TFHOPEMHOW
agMUHUCTPaLMK obecneyvmBaeT y4LLyo
3aWmMTy OT HacuIMsa 1 6eCc4YeNoBEYHOrO Nan
YH/KAIOLLEro AOCTONHCTBO ObpaLleHns ¢
3aKHOYEHHbIMU.

TiopemMHOe ynpaBrieHne TpebyeT
HaBbIKOB, O4eHb OT/INHAIOLLMXCS
OT NONNLENCKINX, COOTBETCTBEHHO,
CcyllecTBOBaa TeHAEHUMS K Nnepegade
NOJSIHOMOYMIA MO yNpaBieHNIO
NEHNTEHLNAPHON CUCTEMON OT
MwuHnCcTepcTBa BHYTPEHHNX OEN
MuHNCTEPCTBY OCTULUN, UK, KaK B CllyYae
¢ lpyaunen, otgensHOMy oprany. 9Tta
pecdopma, ofHako, He 6bl10 3aBepLUeHa
BO BCEX UCCNeAyeMbIX CTpaHax.
Ba>kHO OTMETUTb, YTO OMbIT MO BCEMY
MUPY NOLTBEPANS, YTO peabunntaums
npaBoHapyLUNTENEN, BECbMa aKkTyasbHas
4N npounNakTuKy peuupgnsea, UMeeT
HaMHOro 60JblLe LWaHCOB Ha yCrex, ecnu
OHa BO3JI0)KEHA He Ha nonuunio. Kpome
TOro, pasgeneHune yHKLUMIN CNeacTBUS
1 YroNIOBHOMO NPecfiefoBaHns, C OLHON
CTOPOHBbI, & TaKXKe OCYLLECTBJIEHNS
KOHTPOS 3a NCMOJIHEHNEM YTONOBHbIX
HakasaHuii, C Apyron CTOPOHbI, ABNISETCS
Ba)KHOW 3agayen B cpepe pasaeneHms
MOJSIHOMOYMIA MeXAY rocyaapCTBEHHbIMN
opraHamu.

YcnoBusi cogep)xaHus
nopa cTpa)keu: cCUCTeMHas
npo6nema

YcnoBusi cogep>xaHusi nog, cTpaxken
OCTatoTCs OQHOWN U3 Hanbonee Cepbe3HbIX
npo6sieM, HOCSLUMX CUCTEMHbIN XapaKTep
BO BCEX UCCNeayeMblX CTpaHax.

EBponelickuii cyg no npasam
YesioBeKa onucan ee, HanpuMep, B gene

AHaHbeB u gpyrue npotus Poccumn

TaK: «3aKJIl04YEHHbIE [B Pa3nNyHbIX
cybbekTax Poccunckon ®epepaunn,
pacnonioXXeHHbIX B reorpadunyeckun
pasHbIX pervoHax] nogsepratTcs
6ecyenoBevYHOMY 1 YHXKaoLemy
OOCTOMHCTBO O6paLleHnto No NpUYnHe
OCTPOI HEXBATKM JINYHOIO NPOCTPaHCTBa
B Kamepax, HexXBaTK/ crafibHbIX MECT,
HeomnpaBhaHHbIX OrpaHNYeHnii Ha JoCTyn
LHEBHOMO CBETa 1 CBEXEro Bo3gyxa 1
HecyLLeCTBYOLEN KOHPUAEHLNANBHOCTY
npv MCNONb30BaHUN caHy3noB. V3 aToro
cnepyeT, YTO HapyLUeHWst He SBNSOTCS
€0VHNYHBIMK ClyYasiMu U He 0ByCNoOBJIEHbI
onpeaeneHHbIM NOBOPOTOM COObITUIA

B KOHKPETHbIX Aefnax, HO NPONUCXOAST
13-3a LWMPOKO pacnpoCTPaHEHHO
npo6nembl, pe3ynsLTaToM KOTOPOIA
CTaHOBUTCS HEYOOBNETBOPUTENbHAS
paboTa BCeil POCCUNCKON NEHUTEHLMAPHON
CUCTEMbI 1 HeJoCTaToYHasi NpaBoBas

1 agMUHUCTPAaTMBHas 3almTa oT
3anpeLleHHbIX BUOoB obpalleHns. Ita
npobnema noenusina u ewe cnocobHa
NoBANATbL Ha 60MbLUOE KONNYECTBO NtoAEN,
KOTOpble HAXOASTCS B CIEACTBEHHbIX
nsonsaTopax no sce Poccum»'.

OpHa 13 NpUYKH 3TOro B TOM, YTO
3Ha4MTeNbHas YacTb NEHUTEHLAPHON
MH(PaCTPYKTYpPbl MOCTPOEHA eLLe B
COBETCKME BPEMEHA, a 3HAYMTESIbHOE
dncno CM30 B cTonuuax n KpynHbIx
ropogax MoXeT ObITb gaxke ctapiue 100
net. locypapctea LleHTpanbHom A3nn, B
YacTHoCTW, KasaxcTaH, yHacnegosanm
3Ha4YUTENIbHOE KONMYECTBO Narepen
coseTckoro N'YJ1Ala, HeKOTOpbIE U3 HNX
(bYHKLIMOHUPYIOT [O CUX MOp.

VicnpaBuTenbHble yYpexxaeHus
HepaBHOMEPHO pPacrnpPOCTPaHeHbI Mo
TEPPUTOPUMN CTPaH U1, Clie[oBaTeNbHO,
NepeBO3KMN 3aKIOYEHHbIX 1 NMoe3aKu
POACTBEHHUKOB UMM afBOKATOB ANS
CBWAAHNIA MOFYT 3aHATb HECKOJIbKO
[OHei, HepeaKo B CIIOXHbIX JAOPOXHbIX

16 Nos. 42525/07 and 60800/08, 10.12.2012,
para. 185.
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ycnosusix. Cutyaums ycyrybnsertca ons
YSA3BMMbIX MPYMNM 3aKI0YEHHbIX, Taknx
KaK >XEHLLVHbI 1 HECOBEPLUEHHONETHNE
npasoHapyLUNTENK, B CBA3M C HEOONbLLUM
YUCNOM OOBEKTOB, BblAENEHHbIX 15 HAX
B K&)XOOU cTpaHe. lNocetutenu, a Takxe
1 agBoOKaThl, AOJKHbI Npeofonesatb
pPacCTOAHNS OT COTEH A0 ThICAY
KNSIOMETPOB, He TOoNbKO B Poccun,
YkpauHe n KazaxcTtaHe, HO 1, Hanprumep,
B benapycu. MHorve 13 H1UX NPOCTO He
MOryT NO3BONUTL cebe pacxofbl Ha Takne
NnoesfKn Ha CBUAAHNS C POACTBEHHNKAMM.

B coBeTckoe Bpemsi u3 coobpa>keHui
ypobcTBa, 06BMHAEMbIX B MPECTYMNEHNAX
copepxxanu B 6amkanwmx o6nacTHbIX
LeHTpax, He3aBUCMO OT TOro, B KakoMn
pecnybnnke OHM Haxogunnck. Tak, B psge
pernoHoB Kuprusckon CCP o6BUHsSIEMbIE
Haxogunucb nop ctpaxen B8 CU30 B
Y36ekckon CCP. Ho Takne nepeBoabl
cTanm HEBO3MOXXHbI MOCIIe OOPETEHNS
pecnybnnkamm He3aBUCUMOCTU, HYTO
OCTaBJISET HEKOTOPbIE rOCYyAapcTBa B
LleHTpanbHo A3un 6e3 Heobxoanmorn
NHMPACTPYKTYPbl COAEPXKaHNS MOf,
CTpaXkei 1 C NOBbILLEHHBLIM Y/CJIOM
OOBUHSAEMbIX, MOCKOJIbKY HOBbIE
YyYpEeXOEHNS COOEPKaHNS MOf,

CTpaXkei He ObININ NMOCTPOEHbI NN
OTpeMOHTMpPOBaHbl. Kak crnepcreue, B
psge CTpaH 06BMHSAEMbIE BbIHYXXOEHbI
ocTaBaTbcs B VIBC B xoge paccnenosaHus,
cynebHoro pasbuparenbCcTsa 1 anennsauuin
(kaccauuii). Tem He MeHee, 3T 0OBLEKTbI
He Obl NPUCNOCOBIEHBI U COBEPLUEHHO
HeadeKBaTHbl AN151 [ONTOCPOYHOro
cofep>XaHnsa nog CTParken, B YHaCTHOCTN,
B HMX OTCYTCTBYIOT Hagnexawue
CaHNTapHbIE YCIOBMS.

[NepeHaceneHHOCTb ABASETCSA
Hanbonee pacnpoCcTPaHEHHON
npo6semMoii B MecTax NpeasapuTesisHOro
3aKntoYeHUs. 3akloHeHHbIe JOMKHbI
cnatb Mo o4yepeaun, Y HUX MOXeT 6bITb
MeHbLLe ABYX KBagpaTHbIX METPOB
Jn4Horo npoctpaHcTea. PemoHT CN30,
NPennpUHSTLIA B TEYEHNE NOCNeQHUX NeT,

B YacTHOCTW, B [py3un n Poccuu, a Takxe
CTPOUTENBCTBO HOBbIX YYPEXOEHNN HE
Ob1IY CNOCOBHbBI peLnTb 3Ty Npobnemy.
Opyrumn npobnemamun SBNSKOTCA, Cpean
NnpoYero, Naoxasa rmrneHa, oTCyTCTBMe
[OoCTyna K NUTbEBOW BOAE, Noxoe
KayeCTBO ML, O4EHb OrPAHUYEHHbIE
BO3MOXXHOCTU ON151 hUINHECKUX
yNpa>kHeHW 1 OTCYTCTBMNE OHEBHOIO
ceeTta. B pysun, nHppacTpykTypa

MEeCT COofiep>XaHus nog CTpaken, 3a
UCKJIIOYEHNEM TPEX CTapbIX TIOPEM,
HaxXOAWTCs B JOBOJIBHO XOPOLLEM
COCTOSIHUK, 1 NPOBAEMbI BPOLE MIIOXMX
CaHUTapHbIX YCNOBUA, OTCYTCTBUSA
OHEBHOIrO CBeTa WM NUTLEBOW BOAbI HE
BO3HMKatoT. B Mpy3nm Takxe oTCyTCTBYET
npobnema nepeHaceneHHoCcTn B

CU30, nockonbKy 6onbLuas YacTb
3aKJIIYEHHbIX — NpuMepHo 95% - cocTont
N3 y>Xe OCy>XOeHHbIX nuy,. LLinpoko
pacnpoCcTpaHeHa NpakTuka 3akpbiBaTb
OKHa KaMep He TOJIbKO MeTanim4eckon
PELLETKON, HO U METANINYECKUMM
3a4BUKKaMUM, KOTOPbIE MPENSATCTBYOT
nonagaHuio AHEBHOro CBETA B Kamepebl. 1o
YTBEPXXOEHNSAM HALMOHAIbHbIX 9KCMEPTOB,
B KazaxcTtaHe, ApmeHumn u Mpysum atn
3a0BUXKKUN ObIIN CHATHL.

OTcyTCcTBME afeKkBaTHOM
npodgeccrnoHanbHOM MeguUNHCKOMN
NMOMOLLM 3aKJTHOYEHHbIM OCTaeTCs
0cobeHHO cepbesHol Npobnemoli. B To
BPEMS Kak Bpayu, MMeoLLNE PEryNsipHbIi
[OCTYN K MeECTaM COLep>XXaHus nog
CTpaXkei, ABNSIOTCA COTPYLHUKaMM
NEHUTEHLNaPHON agMUHUCTPaLMK,
He3aBMCKMbIM Bpadam n/unm cygebHo-
MEeOULMHCKNM 3KCrepTam 4acTo
OTKasblBaloT B gocTtyne’.

KayecTBo MeanumMHCKOW NOMOLLM
3HaYNTENbHO OTCTaeT OT CTaHO4apPTOB
3[0,paBOOXPaHeHNs 3a npegenamm TIOPbMbI.
CwuTyauns BbI3blBaeT 0COOYI0 TPEBOTY B
OTHOLLEHUN CEPbE3HbIX 3aboneBaHuni,
Takunx Kak Tyéepkynes n BUY / CMNA.

v See, e.g., Lebedev v. Russia (dec., final), no.
4493/04, 18.05.2006.
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PacnpocTtpaHeHo 3apakeHue oT

OPYrux 3akJlo4YeHHbIX, U 3abosieBaHns
Hepenko 06HapY XMBaKTCS NULLb HA
NMO3L4HUX CTagusiX, KOraa feveHne yrke
HeaddekTnBHO. ECnn neyeHne BO3MOXKHO,
OHO PeaKo NPeaoCTaBNsAETCSA HAa TOM

>KE YPOBHE, YTO 1 ANsi OCTalbHON YacTu
HaceneHns's.

[ocynebHoe coaep>kaHne nog
CTpaXkel No-npexxHemy OMUHNPYET
Mo CpaBHEHWIO C APYrUMU MepamMi
npeceYeHnst, TaKuMn Kak 3anor, nognmcka
0 HeBble3fe, AoOMaLUHWI apecT n T.n. B
Mpy3umn aTa npobnema ycyrybnsietcs
Tak Ha3blBaeMbIil MOSIUTUKON «HYNEBOWA
TEPNUMOCTIK»'®, B pe3ynbTaTe KOTOpOoW
yBeNMYEeHbl HaKa3aHus, CBsA3aHHbIe, B
4YaCTHOCTW, C NPECTYNNeHnsIMnN B cchepe
Koppynuun 1 o60poTa HAPKOTUKOB.
Takasi nonuTrKa npusena K 6bICTpoMy
POCTY THOPEMHOIO HaceneHns, a
3aKOHOAATENbCTBO, NpeaycMaTpuBatoLlee
ONNTENbHbIE CPOKN TIOPEMHOIO
3aKJIl0YEHNS 32 UMYLLIECTBEHHbIE
NPECTYNNEHNSs], N ero NPUMEHEHNE TakXXe
crnocobcTBOBaM 3TOMY.

B VIBC moryT cogep>xatbCs 1
Mua, oCy>XAeHHbIE K KpaTKOCPOYHOMY
adMUHUCTPATUBHOMY apecTy, Kak
npasnno, oo 15 cytok n go 90 cyTok
B [py3un, 4TO ABNSIeTCA eLle ogHOM
NpU4MHON AN 0coboro 6ecnokoncTea.
B HEKOTOpbIX CTpaHax Ans aTow Lenm
Ob1n NOCTPOEHbI cneynpueMHnKn-
pacnpegenutenn. Ho ycnosus Kak B HUX,
Tak 1 B IBC NOBCEMECTHO CYLLIECTBEHHO
XY>Ke CTaHAapTOB, 3aKperneHHbIX B
MuHManbHbIX CTaHOapPTHbIX npaBuniax
obpalleHnsi C 3aKI0YEHHbIMY, 1 HaCcTO
COCTaBnstoT 6ecHenoBeyHoe obpalleHne

18 See, e.g., Eur. Ct. H.R., Aleksanyan v. Russia,
no. 46468/06, 22.12.2008; Poghossian c. Géorgie, n°
9870/07, 24.02.2009; Tymoshenko v. Ukraine, no.
49872/11, communicated on 19 December 2011, Rule 39
indication.

9 Bnactu akTMBHO npecnenytoT B yronoBHOM
nopsiike He TONbKO 0BBUHSIEMbIX B KOPPYNLUU 1
UNeHCTBe B MPECTYMHOM MUPE, HO 1 noTpebuTteneii
HapKOTMKOB, KOTOPbIX YNOPHO NMPUroBapuBaroT K
IJVHHBIM CPOKaM ULLEHUst CBOBOLbI.

B HapyweHue KM, ctaten 10 MMM

n ctatbun 3 EKIY, roe nocnegHss
npumeHnma. N cneynpuemHmkn, n UBC He
B COCTOSHUM YAOBNETBOPUTL AaXXe CaMble
OCHOBHble NOTPEBHOCTN apeCTOBAHHbIX.
Tak, B Benapycu coBcem OTCYyTCTBYIOT
KpoBaTu, a 3aKJIlO4EHHbIE HE MOTYT
nosy4aTb NPOAYKTbI MUTAHUSA OT KOro-
60 N3BHE, YTO YCYrybnsaeTcs HUSKUM
Ka4yeCTBOM NULL, NPeaocTaBAsSEMON
agMuHucTpaumen. Noscrogy B permoHe
aAMUHUCTPATUBHO 3afep>KaHHble He
UMEIOT JOCTYyNa K AyLly Yalle, 4em pas

B HEeNo, 1 pacnonararoT B IyyLleM
Cny4ae 4acoMm eXeHEeBHOWN NPOorynkn Ha
OTKPbITOM BO34YyXE.

an/IMeHeHI/Ie MbITOK N UX
paccinenosaHune

CoobLUeHMs 0 NPUMEHEHNN MbITOK
nocTynaroT perynspHo?, yaile Bcero
NbITKU NPUMEHSIIOTCS BO BPEMS apecTa
1 B TEYEHUE NepBbiX YacoB C MOMEHTa
3afepXXaHusi, Korga apecToBaHHbIX
NPUHY>XOAoT K Aade npuaHaTebHbIX
nokasaHuin. 9Ta NpakTUKa BKIHOYaeT B
cebs 3aepP>XKKN perucTpauum apecta

20 Cm., cpegu npoyero, UN documents CAT/C/
RUS/CO/4, p. 3, ss. 9 and A/HRC/WG.6/4/RUS/2, p. 5,
ss. 20, B otHoweHun Poccuu; Eur. Ct. H.R., Kaverzin v.
Ukraine, no. 23893/03, 15.03.2012, para. 173 et seq., rae
NpUMeHeHKe NbITOK NPU3HaeTCs CUCTEMHOI Npobnemoii
B YkpaunHe; FIDH and Human Rights Centre “Viasna”,
Conditions of Detention in Belarus, Report available at
http://www.fidh.org/IMG/pdf/Belarus500ang2008.pdf, B
oTHoweHun Benapycu; Report to the Georgian
Government on the visit to Georgia carried out by the
European Committee for the Prevention of Torture and
Inhuman or Degrading Treatment or Punishment (CPT)
from 5 to 15 February 2010, Strasbourg, 21 September
2010, available at http://www.cpt.coe.int/documents/
ge0/2010-27-inf-eng.htm, B oTHoweHum Mpy3un; UN
documents CAT A/51/44, CAT/C/AZE/CO/3, CAT/C/KAZ/
CO/2, B oTHOwWeHUM ApMeHun, AsepbaiifkaHa 1
KasaxcraHa, cootBetcTBeHHo; Eur. Ct. H.R, Gaforov v.
Russia, cited above, B oTHowweHun Tagxukucrara; and
Kyrgyzstan Inquiry Commission, Report of the
Independent International Commission of Inquiry into the
Events in Southern Kyrgyzstan in June 2010, May 2011,
pp. 56-57, available at: http://www.k-ic.org/images/
stories/kic_report_english_final.pdf, B oTHoweHun
KblprbiscTana.




14

Penal Reform International

COTpyOHMKaMIN NpaBOOXPaHNTENIbHbIX
OpraHoB, NPon3BOAALLMMN 3a4ep>KaHune,
4TOObI NEepeHecTn Ha 6onee NO3gHUN
CPOK yBEeLOMJIEHNE aaBOKaTa n/unu
poOoCTBEHHNKOB 06BUNHSAEMOTO.

AKTbI NbITOK N XKECTOKOIro
obpallleHusi, Kak npasuo, He
ocTatTCs He3aMedeHHbIMK, Koraa
3agep>KaHHbIi nepeeneH B CN30
unn xoTs 6bl B VIBC B oXkupgaHum
cynebHoro paccMoTpeHust ero gena. B
psige cTpaHd VIBC, agMuHncTpupyemMblie
nonvuuen, nognagatoT nof HabnogeHne
HEe3aBUCKMbIX MEXAHN3MOB MOHUTOPUHra
opraHusauui rpa)kgaHckoro obuiecTsa.
Ho paxxe HIMM n, Tem 6onee, mexaHn3mbl
MOHUTOPUHIra C y4acTUEM Fpa’K4aHCKOro
obLecTBa He MEOT gocTyna B
NONNLENCKIME yH4aCTKN UM KabNHETbI
cnepoBaTtenei, 3a UCKJIIOYEHNEM
Poccuun. PerynsipHble MeanumnHcKue
OCMOTPbI MPOBOASATCS NPW NMOCTYMNIEHNN
06Bu1HsieMbIX B CVI30, koTopble 06bIYHO
HaxogsTcs B BegeHun MunHucTepcTBa
FOCTMLMM (ErO NoApa3aeneHunst, OTAeIbHOro
opraHa neHnTeHUMapHoOm agMuHuCTpaLmm).
He »xenas HeCTn OTBETCTBEHHOCTb 3a
OENCTBUS, COBEPLLEHHbIE AOIKHOCTHbIMU
nmuammn gpyroro MMHUCTEPCTBA,

coTpygHukn CN30 QOKYMEHTUPYIOT
TenecHble NOBPEeXOeHNst 3afep KaHHbIX,
MoJsly4eHHble BO BPEMS 3afep>KaHunsi B
nonnuenckux ydpexgeHunsax?'. Tem He
MeHee, NpeacTaBUTENSM MOHUTOPUHIOBBIX
MEXaHN3MOB C y4acTMEM FParkgaHCKOro
obLLecTBa HacTo OTKa3bIBAKOT B JOCTYNeE

K 9TUM MeONLVHCKM OOKYMEHTaM, 4YTO
MOXXET CEPbE3HO MeLlaTh paccnenoBaHno
MbITOK.

Takum 06pasom, B TO BPeMsI Kak
HeKOTOpbI KOHTPOJb 3a CU30 n NBC
CYLLECTBYET, NONNLECKNE YHaCTKN
ABNAOTCA Hanboniee cBOO6OAHBIMU
OT BHVMMaHUS MOHUTOPUHIOBbIX
MexaHn3moB. [103ToMy He yaBUTENBHO,
4YTO MNPVIMEHEHNE MbITOK Yallle
BCEro NpoucxoauT A0 BOABOPEHUS
apecTtoBaHHbIx B IBC n C30, n He B
camMux NOMeLLEHNAX 3TUX MECT JULLEHUS
cBobofbl.

Ewe HesicHo, kak nepepfaya nonHOMounii B
OTHOLLEHWUW NeHnTeHLMapHoii cuctembl KasaxcraHa ot
Mwnuctepctsa toctuumn MuHucTepcTBy BHYTPEHHUX
aen ckaxetcs Ha aToM. C cenTabps 2011 roga UBC u
CU30 B Ka3axcTaHe HaxoasTCs B KOMMETEHLUN O HOTO
1 TOro xe MuHucTepcTBa, HO €ro pasHbiX CTPYKTYPHbIX
nojpa3sgeneHuii.
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OduumanbHble MEXaHU3MbI pacc/ieflOBaHMUSA
M PacCMOTpEeHMSA Xkanob

BHyTpeHHne mexaHn3mbl
NneHUTeHUuapHomn
agMUHUCTpaLUn

Bce nccnegyemble cTpaHbl
€0o30anm HekoTopble POPMbl OPraHoB
N MEXaHN3MOB PaCcCMOTPEHMS Xanob
BHYTPU NEHUTEHLUMAPHON agMUHUCTPaLNN.
Ho He3aBncumo OT pexxnma paboTs,
HW OOVH U3 HUX HE UMEET CPpeayn CBOUX
SIBHbIX LIENe KOHTPOJIb 3a COBIIOAEHNEM
npas 4YenoBeka, B 4aCTHOCTU, Npas
3aKJIYEHHbIX, 3aLMTY OT NbITOK UK
ynyyLLeHne yCNoBuii cogep>XXxaHns
nop cTpaxemn. HanpoTus, OHN cKopee
npegHasHavyeHbl NS noagepXXaHus

nopsagka B NeHNTEHUMaPHbIX yHpEeXXAEHNAX.

Kpowme Toro, kakumu 6bl HU Gb1n
cneynguryeckme yHKLNN 3TUX OpraHos,
HN OOVH N3 HUX HE MOXET CYUTaTbCA
appekTmBHbIM. CyLLLECTBYET HEAOCTATOK
nosepus K apHeKTUBHOCTN ITUX Mexa-
HN3MOB Cpean 3akJIt0YEHHbIX, B YaCTHOCTWU,
NMOCKOJIbKY OHU paspeLuarT MUHUMaNbHOe
KOJIMYECTBO »Kanob. BHyTpeHHMN
MEeXaHN3M YyrosloBHO-NCMNONHNTENBHOM
cucTeMbl C 3afayei, cpeam nNpoyero,
ornepaTMBHO paccnefoBaTb XKanobbl Ha
NPVMEHEHE NbITOK OblN CO3A4aH B YKpauHe
B 2008 rogy, HO 6bin pacnyLleH nocne
NoCcnegHUX NPe3nAeHTCKUX BbIOOPOB.

YacTo »xanobbl OOMKHbI
HanpaBNATbCS YEPE3 TEX XXe COTPYLHUKOB
NEeHNTEHUNAPHON CUCTEMbI, KOTOPbLIE
MOrYT ObITb MPUYACTHbI K 06XanyeMbiM
akTam. [daxke Tam, roe TpebosaHus
KOHpmaeHUmMansHoCTN XKanob 4eTko
N3N0XEHbI B MPUMEHUMbIX NPaBOBbIX
NONOXXEHNSAX, 4OCTOBEPHbIE NCTOYHUKMN
rOBOPSIT O TOM, YTO NUCbMa C XXafobamu
B KOHEYHOM UTOre OKasbiBatOTCA B pPyKax
Tex OODKHOCTHbIX UL, YbW OENCTBUS
ocnapuBaroTCs, UM He AOXOANAT OO

BbILLECTOSILLNX COTPYAHNKOB, OTBEYatoLLnNX
3a paccrnenoBaHus??,

Kpome 03a604eHHOCTN NO noBogy
NPUMEHAEMbIX NPaKTVK, CyLLECTBYET
npobnema OTCYyTCTBUSA HE3ABNCUMOCTH
BHYTPEHHNX OPraHoB PpacCMOTPEHUS
»Xanob OT NeHUTEeHUMapHOW agMUHUCT-
pauum, KOTOPOWN OHW NOSYNHSAOTCS.
Kak cnepcTeue, He yauBUTENBHO,

YTO UX OEeATENbHOCTb HE NPUHecna
HUKaKKX yny4lleHnin B obpaLleHnmn ¢
3a[iep>KaHHbIMU UK 3aLLUNTBI UX Npas.

Mpokypopbl

MpokypaTypa npeactaBnseT
co60i1 nepapxnHeckyto CTPYKTYpY C
NMOAYMHEHVEM HXKECTOSILLIMX MPOKYPOPOB
BbILLECTOSLLMM N, B KOHEYHOM cYeTe,
leHepanbHOMy Npokypopy. MNocnegHue
Yale BCero HasHa4arTcsl NpesnaeHToM
C 0gobpeHVa napnaMmeHTa unm
opHol 13 ero nanar. B To Bpemsi Kak
y4yacTve napnaMeHTa B Ha3Ha4eHuu
leHepabHOro NPoKypopa AencTBMTENbHO
ABNSIeTCA rapaHTuei He3aBMCMOCTU
NpoKypaTypbl, komrneTeHUus MNpe3naeHTa
Mo OLHOCTOPOHHEMY OCBOBOXOEHMIO OT
JOMKHOCTM MeHepanbHOro Npokypopa
BO BCEX CTpaHax pervioHa sBnseTcs
HEeOCTaTKOM C TOYKU 3PEHUst
HEe3aBUCUMOCTU 1 6ecnpucTpPacTHOCTU
yupexaeHusi.

Bo Bcex LeNieBbIX CTpaHax, KpoMe
Poccun, Mpokypopbl paccnenyoT
NpPecTynfieHns, B 4aCTHOCTH,

MbITKM, N OCYLLECTB/ISIOT YrofoBHOE

2 CwMm., Hanpumep, B oTHowweHun Apmenun: Civil
Society Institute and International Federation for Human
Rights (FIDH), Alternative Report to the Committee
Against Torture in Connection with the Third Periodic
Report of the Republic of Armenia, para. 52, available at
http://hra.am/i/up/CSI-FIDH?%20Alternative%20Report-
ENG.pdf
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npecnenoBaHne 06BMHSAEMbIX B CyLe.

B Poccun CnegcTBeHHbI KOMUTET,
OTOeSbHbIN OT MPOKYpaTypbl OpraH,
3aHMaeTCcs paccrenoBaHUeM, B

TO Bpemsi Kak NpOoKypopbl NnLLb
npencTaBnsoT rocyaapCcTBO B YrONOBHOM
Cy[onpon3BoacTBe.

B TO Bpemsi Kak 3aBMCUMOCTb
NpoKypaTypbl OT UCMONHUTENBbHO BNacTu
sBnsieTcsl Npobnemoi cama no cebe,
CYLLECTBYET 1 KOH(IMKT UHTEPECOB,
3aKNoYaroLMIACs B TOM, YTO eil MopyveHo
O[HOBPEMEHHO paccnieqoBaHne
npegnonaraeMbix NPECTYNAeHWA 1
YronoBHOE NpecriefoBaHne, a TakxXe
paccnenoBaHue 3asBneHnii 0 NPUMEHeHUN
MbITOK, BblABUraeMbIX OOBUHAEMbIMMU.
MoaTomy He yanBUTENbHO, YTO NPOKYPOPbI
He CTpeMsaTcs cobupaTtb OoKasaTenbcTBa
NbITOK NOCNeaHNxX, Befb 3TO Nogopsasno
6bl BblABUHYTbIE 3TUMMU >XXE NPOKYypopamu
06BUHEHMS, TeM 6onee, ecnun peYb NAOET O
MPUHY>XOEHWUM K MPU3HAHNUIO NOA MbITKaMM
NN XXECTOKMM 0BpaLleHnEM.

Bo Bcex uccnegyembix cTpaHax, 3a
ncknoyeHmem fpysmnm n Asepbarngxaxa,
Ha NPOKYPOPOB BO3JIOXKEH MOHUTOPUHI
NEHNTEHLMAPHBIX YYPEXOEHNN, N OHU
VMMEIOT MpaBo Ha JOCTynN K Ntobomy MecTy
COAEP>KaHnsi MOA CTPaXKen, HE3aBMCUMO
OT TOro, Kakow opraH ynpasnseT um. 9T1a
3ajadva BO3JI0)KeHA Ha creLmasibHble
oThenbl B npokypatype. CornacHo
3aKOHY, NepenncKa 3aKkJIto4eHHbIX C
opraHamu NPoKypaTypbl ABMSETCH
KOH(VAEHLMANBHON 1 He A0JKHA ObITh

npegMeToM OrpaHnYeHnii 1 LEH3YpPbI.
Tem He MeHee, cobNtoaeHne 3TUX
rapaHTUin Ha NPaKTUKe NOCTOSIHHO
nogBepraeTcs COMHEHMIO. Tak, HUKaKnxX
cneumanbHbIX AWMKOB 18 NepenucKu
C opraHamm npoKyparypsbl, KOTOpble
Ob11n Bbl HEQOCTYMHbI ANS TIOPEMHON
afMUHUCTPaLMK, He CyLLEeCTBYET.

C TO4YKM 3peHnNss 06 bEKTUBHOCTH,
npo6nema B TOM, YTO NPOKYpPOpbI,
Oaxke Te, KTO OTBeYaeT 3a MOHUTOPUHI
MECT Cofep>XaHusi nog CTpaxken, He
ABJIAIOTCHA NOSIHOCTBIO HE3aBUCUMbIMU
WHCTUTYLUMOHaNbHO. [axke Tam,
roe HapyleHnst TpeboBaHui
3aKoHoaaTeNnbCTBa B MecTax JINLLEHUs
cBobobl yCTaHOBMEHbI, 1 agMUHUCTPALIN
KOHKPETHOIO yYpexaeHusi cogep)kaHus
nopn cTpakel HanpaeneHbl NpeanMcaHns
ONs UX yCTPaHeHNs, 3T Mepbl
OKasblBaloT B/IMSHME NNLLIb HA OTAENIbHOEe
yypexxaeHune, Ho Apyrue y4pexxaeHus
Ha Hanu4ne NoAoOHbIX HAPYLLEHWUIA He
nposepstoTcs. CUCTEMHbIN aHaNM3 1
NPUHSATIE COOTBETCTBYIOLLMX Mep, Ha
camom gene, He NooLLPSETCS CUCTEMO
OLEHKM «dh(heKTUBHOCTU» PabOTHUKOB
NPoKypaTypbl, KOTOpPasi OCHOBLIBAETCS
Ha CHUXXEHWM KoJIn4ecTBa »anob Ha
YCNOBUS COAEP>XXaHWs B MEHUTEHUMAPHbIX
yupexaeHuax. CnegoBaTtenbHo,
naxke 6yoy4ym eQuHCTBEHHbIM
MEeXaHN3MOM PacCMOTPEHMS Xanob BHe
NEHUTEHLMAaPHOI CUCTEMBI, MPOKYPOPbI
He MMeIOT CTMYSa nosy4vaTb 1
paccMaTpuBathb UX.
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MOHHTOPHHTOBbIe MéXaHU3Mbl

OmOyacmeHbl

Pa3HoobpasHble Mo CBOEN CTPYKTYpe
N KOMMNETEHLM, BO BCEX NCCNEenYyeMbIX
CTpaHax 3a uckw4eHnem benapycu
CYLLECTBYIOT LOMKHOCTU YNOSHOMOYEHHbIX
no npasam 4enoseka (OMOyaCMEHOB).
JInwb HeMHOrMe N3 HNX MNOAOTHETHbI
napnameHTam. B KasaxctaHe n
Tap>xuknctaHe oMbyacMeHbl HA3HaYaKTCA
npPe3naeHToM, Noche coBeLlaTeNbHOro
3aK/I0YEHMs NapnamMmeHTa, KOTOpbI B
06enx cTpaHax BOCMPUHNMAETCS Kak
6e30roBOPOYHO NoaaepP KMNBaOLLNIA
rnaesy rocypapcTsea. B AzepbangxaHe
MapnameHT (Munnn Mepyxnmc)
n3bupaeT 0gHOro U3 TPEX KaHANOATOB,
npeanoxxeHHblx MNpe3ngeHTom. Ecnu
[MapnameHT He MOXXET NPUHATL peLleHne
1N n3bpaTtb OOHOro U3 TPEX KaHANOATOB,
Mpe3ngeHT, B TeveHne 15-tn gHe,
npegcTasnsieT B [apnaMmeHT HOBbIN CMINCOK
N3 Tpex KaHaMaaToB Ans n3dpaHms.

OmbyncmeHbl BO BCEX LieNeBbIX
CTpaHax UMEeKT AOCTYM KO BCEM
MecTaM Cofep KaHus nog, cTpaken
Ha OCHOBaHMK 3aKOHa, OHAKO NpPaBo
NPOBOANTb HEOOBABIEHHbIE MOCELLEHNS 1
BCTpeYaTbCs C 3a4ep>XaHHbIMU HaeanHe
He rapaHTMpPOBaHO AENCTBYHOLLMM
3aKOHOAATENbLCTBOM BO BCEX TEX CTPaHaXx,
roe oMbyacmeHbl He HadHadveHbl HIM, xoTs
3TO MOXET MMETb MECTO Ha MPaKTUKE.
Ho nuwb HeMHOre oMbyaCcMeHbl
OENCTBUTENBHO PErynsipHO 3aHMMaroTCs
MOHUTOPWUHIOM, EC/IM B X annapaTax He
cOo3[0aH oTaen Ossl OCyLecTBNEHNS UX
dyHKUMI B KadecTBe HIMM.

MOHUTOPUHI NEHUTEHLMAPHbBIX
yypexaeHuii 0cobeHHO NpobnemMaTuyeH B
LieHTpansHon A3un. Tak, yrnofHOMOYEHHbIN

s C1.2 KoHcTtuTyumonHoro 3akoHa 06 YnonHo-
moueHHoMm no [pasam Yenoseka (Ombyncmene) Pec-
nebnnku Aszepbaiigxan (2001 r., nonnpasku ot 2010 r.)

no npaeam YenioBeka Tag)XukncraHa
Ha4an noceLeHnss MecT NNLLEHUS]
cBo6oabl B 2011 rogy; 66110 NpoBeAeHO

7 BU3NTOB, HO HE YCTAHOBNEHO HU

O[HOro crny4as nbiTok?*. Kpome Toro,

B Agepbaiig>xaHe oMOyacMeHy Mo

3aKOHY 3arnpeLLeHo «BMeLLaTe/IbCTBO B
OEATENbHOCTb OPraHoB NPeABapuUTENbHOMO
paccnegoBaHusi». Becsikasi nonbiTka
MOCETUTb NINL,, HAXOASALLMNXCS B MecTax
NpPeaBapuTESNIbHOIO 3aKJIt04eHMS,
OTKJIOHSi1aCb HA TOM OCHOBaHuW, 4YTO 3TO
npuBeneT K BMeLlaTebcTBy oMbyacMeHa
B YroJIOBHOE CyAOMNpPOM3BOACTBO. OTa
npakTuka nameHmunacb TONbKO TOraa,
korga ombyacmeH 6bina HasHaveHa HIM.
Tem He meHee, Ha CEerogHALHNA OeHb,
HECMOTPS Ha HaNM4Me NOTHOMOYMIA NO
paccnenoBaHunto XXanob o HapyLLEHNAX
npaB 4esioBeKa, B 4aCTHOCTW, 3anpeTa
>KECTOKOro obpalleHus, ero He
YCTaHOBJIEHO HM OAHOIO Cy4as NbITOK

B MecTax COAep>XaHusi MoA CTPaken B
AzepbanpgyxaHe, B OTAN4Me, HaNnpumep, oT
EBponelickoro Cyaga no npasam YenoBeka
1 OPYrnx MexxayHapoaHbIX OpraHoB,
OenaBLnx 3TO HEOQHOKPATHO.

MpakTnka cuIbHO pPasfnnM4yaeTcs B
Poccun, roe Hapsgy ¢ depgepanbHbiv
YNOMHOMOYEHHbIM MO NpaBam YefioBeka
6onee 4em B 60 pernoHax 6611 CO30aHbI
NOCTbl PErMoHasbHbIX OMOYCMEHOB.
depepanbHOe 3aKOHO[ATENLCTBO
npefocTaBnseT BCEM UM NpaBo AOCTYyna
B NEHUTEHLMapHbIe yypexaeHus. OgHako
NMOCKOJbKY OHV C COBEPLLEHHO pa3Hol
WHTEHCUBHOCTbIO BOBJMIEYEHbI (U HE
BOBJIEYEHbI) B OEATENBHOCTb, CBA3AHHYIO
C MOHUTOPUHIOM MECT NULLIEHNS cBOBOabI
1 NpeaynpexxaeHneM nbiTok, agekT oT
UX y4acTusi B MOHUTOPUHIE BapbUpyeTCS
BECbMa 3HA4YUTENBHO MO BCE CTpaHe.

2 Mpecc-pennz OMmbyncmeHa Pecnybnuku
TapxukucTaH, goctyneH no agpecy: http://ombudsman.
tj/ru/news/index.php?ELEMENT _ID=491
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B cTtpaHnax, roe HIMNM po cux nop He
HasHa4eH?®, MOHUTOPMWHIOBble MEXaHN3Mbl
C yyYacTueM rpa>kgaHckoro obLiecTsa
3a4acTy0 HE UMEIOT HEOBX0aUMON
NOLOEPXXKN CO CTOPOHbI annapara
COOTBETCTBYHOLLEr0 YNOSHOMOYEHHOIO
no npaeam 4yenoseka. B YkpauHe n
KasaxcTaHe HUKakoro coTpygHu4ecTsa
OMOBYOCMEHOB C MeXaHnu3Mamm
rpa>kgaHckoro obLiecTsa He
Habnoganock. B KeipreisctaHe ombyacmeH
Wb Aenernposasn CBOU MOHUTOPUHIOBbIE
NMOJSIHOMOYMS HEMPaBUTENbCTBEHHBLIM
opraHu3auusiMm Ha OCHOBaHUN
MeMopaHayma O B3auMOMOHUMaHNK, He
nopoaepXxueas nx, He cnegys Nx BolBOAaM
N peKoMeHOauUnsIM N HUKaK UHaye He
NPUHUMas A4pPYroro akTUBHOIO y4acTusi
B nx pabote. B Poccun hepepanbHbliii
OMOByOCMeEH NofoAepXXUBAET OeATENIbHOCTb
obLlecTBeHHbIX HabnogaTeNbHbIX
KoMUuccuii. Hanpumep, OH BbICTYNUA
NPOTMB OrpaHMYeHnii Ux MaHgaTa,
KoTopble 6bin NpeanoxxeHsl degepansHom
CNy>X60I NCNONHEHNSA HaKa3aHUM, HO
ObInn el XXe N03)Ke CHATbI. TeM He MeHee,
nopaep>xka permoHasnbHbIX OMOYACMEHOB,
¢ koTopbiMn OHK B3anmopencTeytoT
NOCTOSIHHO, ONUCbIBAETCS Kak Hanbonee
BaXKHbIN (hakToOp B NOBCEAHEBHOW paboTe
KOMUCCUIA, HO OHa CYLLECTBYET HE BO BCEX
cybobekTax P®.

MoHUuTOpPUHroBble
MexXaHU3Mbl C yHacTnem
rpa)xgaHckKoro oouwiecrsa

Bo Bcex uccnegyemblx cTpaHax, 3a
NckKtoYeHnem Tag KMKCTaHa, CyLecTBYoT
WA CyLLEecTBOBaM MOHUTOPWHIOBbIE
MEeXaHN3Mbl C y4aCTUEM FpaXkjaHCKOro
obuiecTsa. B Ipysumn HabntopgaTenbHble
KOMUCCUW C yHaCTUEM FparkjaHCKOro
obuecTBa, 60nee NI MeHee ycneLHo

2 CrpaHbl, B KOTOPbIX OMbYACMEHbI Ha3Ha4YeHbI
B kauecTBe HIM, 6yayT paccMoTpeHbl B pasgere,
nocesiweHHom HITM.

paboTaBLUne BO MHOMMX TIopbMax, 6b1u
pacnyLeHbl nocne co3ganns HIMM, Tak
Kak, no MHeHuto Bnacten, HINMM 3ameHsieT
BCe Opyrune sBHelHne MmexaHn3mbl
koHTpons. B Benapycu, YkpanHe, Poccun
n KasaxctaHe CyLLeCTBYOT pernmoHasbHble
obulecTBeHHble HabntogaTenbHble
KoOMuccuu, B ApMeHVII/I — MOHUTOPUHIOBbIE
rpynnobl, 1 HaLl,I/IOHa.HbeII7I KOMUTET
06LLECTBEHHOIO KOHTPONS — B
Azepbang>xaHe. Kpome Toro, 4neHsbl
POCCUNCKNX OOLLECTBEHHbLIX COBETOB NPU
MI/IHVICTepCTBe BHYTPEHHNX Oen NMMeKT
OOCTYnM B NOMeLeHNsA NoANLMN.

B cnepytolLeli rnaBe paccmaTpuBatoTcs
YCNOBVS HA3HAYEHNUSI YNEHOB
MOHMTOPMWHIOBbIX MEXaHV3MOB C y4acTneM
rpa’xk4aHCKoro obLecTsa, X MaHaaThl,
He3aBUCUMOCTb, (hHaHCMpPOBaHWE U
Apyrvie akTyasbHble BOMPOChHI.

Mpoueaypbl hopmupoBaHusi

HasHayeHune 4neHoB HEOANHAKOBO B
pasHbIX CTpaHax 1 MOXXET NPON3BOLAUTLCA
061aCTHOM NCNONHUTENBHON
BnacTbio, MUHMCTEPCTBOM HOCTULIAN
N pa>ke «00LLeCTBEHHbIMM NnanaTamm»
(cneunanbHble KOHCYNBTALMOHHbIE
OpraHbl, COCTOSLLME B OCHOBHOM U3
huHaHcmpyembix npasutenscteom HIMO).

B YkpauHe n Benapycu 4neHsbl
KOMUCCWUIA Ha3Ha4yatTCs MECTHbIMNA
BnacTtamu, a B Poccun — O6LecTBEHHOMN
nanaTon, KOHCYNLTaTUBHbIM OPraHoM,
COCTOSLUM N3 NpeacTaBuTenei
duHaHcrpyembix npasutensctsom HINO,
TaK YTO OHa HaXOAMWTCS NOL, KOHTPOJEM
NCMNONHUTENBHOW BnacTu. B nepBbix oByx
CTpaHax NpeacTaBUTENN MECTHbIX OPraHoB
BIaCTW CamMu BXOAAT B KOMUCCUMW MO
OOJDKHOCTW.

B ApmeHnn n B KazaxcTtaHe HOBble
YneHbl HaunoHasbHbIX MOHUTOPUHIOBbIX
rpynn gOnycKatTCs Mo PELLUEHNIO cammnx
rpynn. lNepBoHavyanbHble Ha3Ha4YeHUs
ObIM NPOBefeHbl COOTBETCTBYOLLUMU
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MUHUCTPaMu, HO OHW Ha cCaMOM gene
NPOCTO 0406pPUIN CNNCKN, NMPEANOXKEHHbIE
HenpaBUTENbCTBEHHbIMY OPraHnU3aunsMun.
B rpynne He moxeT BbITb ABYX 1 6onee
4YneHoB OT oaHon 1 Ton xe HIMO.
[encTaytoLLime HoOpMbl, perynmpytoLimne
npouenypy HasHa4yeHns YeHoB
MOHUTOPUHIOBbIX FPYMM, Taknum 06pasom,
rapaHTupyroT y4acTtue B Her HITO.

B opyrux rocygapcTteax npobnemMbl ¢
HEe3aBUCUMOCTbIO Y/IEHOB MOHUTOPUHIOBbIX
MEXaHW3MOB C y4acTUEM rpakgaHCKoro
o6LLecTBa CBA3aHbl C NPaKTUKON, a He C
NpPaBOBbIMY NONOXXEHUSMU, MPUMEHUMbIMIA
K X Ha3Ha4YeHNIo N OeaTeNbHOCTH.

CocTaB

B pesynsrarte cnegosaHng
BbILLEYNOMSAHYTbIM NpoLeaypam
HasHa4veHus B Benapycu n YkpanHe
KOMUCCUM COCTOAT U3 NpeacTaBuTenei
HIMO n npepctaBuTenen MeCTHbIX OpPraHoB
Bnactu. B Benapycu B KoMuccmnsix coctoat
NOYTU NCKKHYUTENBHO (DUHAHCUPYyEMble
npasutenscteom HINO, 4To nogBepraeTcs
perynsapHom Kputuke. Hann4dme
OO/MKHOCTHbBIX JINL, WY NpeacTaBuTenei
hrHaHCMpPYyeMbIX NPaBUTENIbCTBOM
opraHusauuii HeraTBHO CKa3blBaeTCs
Ha HE3aBMCUMOCTU KOMUCCUIA N NX
MeTofax paboTbl. DTO MOXET NPUBECTU K
NOJSIHOM HECNOCOBHOCTY NpeacTaBmTeNen
npaso3awmnTtHbix HIMO npoBognTb
MOHUTOPWHT, eC/I B COCTaBe KOMUCCUN
€CTb TOJIbKO OOVH NPaBo3aLLMTHUK, a
3aKoH TpebyeT y4acTus AByX 41EHOB
ONs NPOBEAEeHUs BU3UTOB, NN €CNN
rOCY[AapPCTBEHHbIN Cy>XaLLni, KOTOPbI
ABNSETCA nNpeaceparenieM KOMUCCum,
OTKa3blBaeTCS NOLMUCLIBATb €€ PELLEHUS
nnun Boo6LLE NPUCYTCTBOBATL HAa ee
3acefaHunsx.

B Poccun Bonpoc o coctaee
KOMWCCWIA CTas CNOPHbIM C CaMoro
NepBOro Ha3Ha4YeHns! NX YNeHOB B Havane
2009 ropga, korga UCNOJSIHUTENBHOM

BNacTbio Oblna NpegnpuHaTa

MonbITKa YKOMIMIEKTOBATbL KOMUCCIM
npencTaBUTENSIMU CMTOHCUPYEMbIX
npasutenscteom HIMO 1 oTcTaBHbIMU
ochmuepamMmn NpaBoOOXPaAHNTENBHbIX
OpraHoB, y KOTOPbIX He XBaTasno
HEe3aBUCUMOCTM U HEOOBXOAMMOro OnbITa
B cdhepe NpMMEHEHUsT HaLMOHaNbHbIX

N MeXXOYHapOLHbIX CTaH4aPTOB,
KacaloLLMXCs YCNOoBUIA Copep>XaHns nog
CTpakel, 3anpeTa NbiTOK N )XECTOKOr0
obpalleHus. Tem He MeHee, OHK
COCTaBNSAT 6OMbLUMHCTBO YIEHOB MHOMMX
POCCUNCKNX KOMUCCHUIA.

B ApmeHun, KasaxcTtaHe un page
pernoHoB Poccum kommuccum coctoat
MOJIHOCTLIO NI B OCHOBHOM 13
npencTaBUTeNen He3aBNUCMbIX
npaso3amTHbIx HIMO, He cBA3aHHbIX
Kaknum-nmb6o o6pasom C NCMNOSTHUTENbHOW
BNacTbHO.

B komuccusix ApmeHnn, KasaxctaHa
1 YKpauHbl PeryisipHo eCcTb CBOOOAHbIE
MecTa U X 3anosiHeHNe SIBNSIETCS
HenpocTol 3agadven. OCHOBHOWM NPUHNHOW
3TUX TPYLHOCTEN ABASETCA HEAOCTATOYHOE
kosinyecTBO Npepctasutenen HMO,
obnagaroLmx COOTBETCTBYHOLLMM OMbITOM
1 >XenaHnem NpuHATb 06s13aTenbcTBa no
NPOBEAEHNIO PECYPCO- 1 TPYAOEMKON
paboTkbl. Kpome TOro, y4actue B
MOHUTOPWHIe ABNAETCA OOPOBOJIbHbIM,
1 [a)ke KOMaHOVPOBOYHbIE pacxodbl He
BO3MeELLalTCS.

O6wume uenun n 3agavun mMexaHnamos

OcHoBHas Lenlb KOMUCCUIA, N3NTOXKEHHas
B OENCTBYIOLLEM 3aKOHOOATENbCTBE,
MONOXEHUNAX 1 / NN ycTaBax KOMUCCUNA,
3a ucknyeHnem Poccumn n ApmeHuun,
COCTOUT B OKa3aHW NOMOLLN
NeHnTEHUMapHON agMUHUCTPaLnn
B OCYLLUECTBJIEHMM YCTaBHbIX 3a4ad
nocnegHen: KOHCYNbLTUPOBAaTb
aAMUHUCTPAaLMIO MO BOMpPOcaMm yClIOBHO-
OOCPOYHOro 0CcBOBOOXXAEHMS, coLanbHOM
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MOMOLLIM, MOMOLLN B peabunutaumm
OCY>X[OEHHbIX NUL, NePer, yCNOBHO-
[OOCPOYHBIM 0CBOOOXAEHNEM, MOMOLLN
NPUroBOPEHHbIM K NMLLEHNIO cBO6OObI
YCNIOBHO, pevHTerpauum n 1.4. 3a
ncknoYeHnem benapycu, MOHUTOPUHI
YCNOBWI COAEP>KaHWS NOL CTPaXken

1 NpenynpexxaeHne nbiToK Takxe
HaxoOMTCsi cpean 3agaqy KOMUCCUIA, HO
3Ta KOMMETEHLMSI BO3JIO)KEHA HA HUX B
Lensix obfer4eHnst X KOHCYNbTaLMOHHbIX
dyHKUMA. Tem He MeHee, KOMUCCUN B
Poccuu, YkpanHe n KasaxcrtaHe, a Takxxe
MOHUTOPWHIOBbIE FPYyMnbl B APMeEHUN,
aKTVBHO y4aCTBYIOT B MOHUTOPVHIE.

B KbipreiacTaHe ang okasaHus
KOHCYIETAaTUBHOM NMOMOLLM MO BOMpocam
hopMMpOoBaHNA NONINTUKN NPY BCEX
opraHax UCMoNHUTENbHON BNacTu 6binu
Cc0o34aHbl 00LLEeCTBEHHbIE HabnoaTenbHbIe
CcoBeTbl. B opraHax, KoTopble yrnpasnsoT
MecTaMu nuLieHns ceoboapl, —
locynapCcTBeHHOW Cny>kK6€e NCMONTHEHNS
HakasaHuii 1 MUHNCTEPCTBE BHYTPEHHNX
gen, Ho He KomuteTe No HaunoHanbHow
6e30nMacHOCTU, YeHbl OBLLECTBEHHbIX
COBETOB y4acCTBYIOT B MPOBEOEHN
MOHUTOPWHIra yCIOBUA COAEP>XKaHNS
nop ctpaxen. HIMO ¢ nHTepecom, B
4YaCTHOCTW, B Pa3fiNyHbIX acnekTax
CUCTEMbI YrONIOBHOIO NpaBoOCyOus,

OT cBOOOAbI penurumn Jo npas Nogen

C OrpaHN4eHHbIMM BO3MOXXHOCTSAMN

W MONOXXEHNS MPUrOBOPEHHBIX K
NO>XXU3HEHHOMY 3aKJIOHEHWIO, MOTYT
nocewatb MecTa Cogep>xaHns nog
CTpaXkei Ha OCHOBaHWM OTHESbHbIX
cornaleHuin ¢ NeHNTEHUNAPHO CNy>KO0IA.
TakoBble cornalleHnsi BKJIOHatoT,

KakK npaBusio, NPaBo HEOOBbABIEHHbIX
NnoceLLeHnin U BO3MOXXHOCTb BCTPEeYaTbCs
C 3aKJIKOHYEHHbIMU HaeguHe.

HIMO B Kbiprbi3cTtane Takxke
OCYLLIECTBNAIT KOHTPO/Ib 32
MecCTaMu COAeP>KaHust NMof CTPaXkei
Ha ocHoBaHUM MemopaHgyma o
B3aMOMOHNMaHNN, 3aKJIF04YEHHOIo
MeXay PSAoOM 3anHTepecoBaHHbix HIMTO

1 oMOyaACMEHOM, KOTOPbIV ANSA 3TON
Lenv BblgaeT AOBEPEHHOCTU, BO3naras
CBOW MOHUTOPUHIOBbIE MOSIHOMOYUSA

Ha yyacTsytowme HIMO. B To Bpems Kak
nepBoHaYasibHbIi MEMOPaHAYM OXBaTbiBas
avwbe goctyn HIMO kK moHuTopuHry NBC.
B HacTosLee BpemMs NOANMCaH HOBbIN
MeMopaHgyM, Kotopbin no3soanTt HIMNO
NPOAOIIKNTb 1, BO3MOXXHO, PacLUNpuUTb
MOHUTOPUHI MECT COAEP>KaHUS MOA
CTpaXken.

KblprblacTaHckas MOAenb BKtOYaeT
B cebs1 60/bLLIOE KONMNYECTBO CYyOBHEKTOB,
Yy4acCTBYOLLUMX B MOHUTOPWHIE, HO
COCPEAOTOYEHHbIX B CTONNLE, @ MOTOMY
OHU HE B COCTOSIHMM MOKPbITb PEryNsSPHbIM
MOHUTOPUHIOM MecTa CoAep>XXaHns nog
CTpa>kel Ha BCeV TEPPUTOPUM CTPaHbI.
Yto kacaetca VIBC, npencTtaBntenm
HIMO, kak 4neHbl 06LLEeCTBEHHOIO COBETA
npu MUHUCTEPCTBE BHYTPEHHUX OEN,
Tak 1 OencTeylolme Ha OCHOBaHUN
MemopaHgyma ¢ oMbyacMeHoM, CMOrn
NOArOTOBUTb 1 MPOBECTN KOMIMJIEKCHbIN
MOHUTOPWHT, NOTpeboBaBLLNA MHOIO
BPEMEHU N JOPOrOCTOSALMX NOE3[0K Mo
BCeW cTpaHe.

ApMeHus, HanpoTuB, caenana
BbIOOP B NOJIb3Yy LEHTPaIM30BaHHOM 1
cneynannanpoBaHHo Mmogenu. PaboTatoT
[Be HalMOHaslbHble MOHUTOPWHIOBbIE
rpynnbl, 04HA U3 KOTOPbIX NPOBEpPsSieT
CU30 n yupexpeHus ons 3aKIo4YeHHbIX
MuHucTepcTBa tocTULUn, B TO
BpeMsi Kak gpyrasi nocewaet VBC,
agMUHNCTpUpyeMble MUHUCTEPCTBOM
BHYTPEHHUX gen. TpeTbs rpynna ¢
MaHAaTOM MO MOHUTOPWHIY OETCKNX
YyYpEexXaAeHNn CPaBHUTESIbBHO HELABHO
npucTynuna K pabote. lpynnbl MoryT
nocewiartb MecTa Cogep)XxaHus nog,
CTpaxkel B paMKax Ux COOTBETCTBYHOLLMX
MaHOaToB 6€3 npeaBapuTeNbHOro
YBEOOMJIEHUS 1 UMEIOT NPaBO Ha BCTPEYn
C 3aKJIl04YEHHbIMW HaeguHe. Tem He
MeHee, MaHgat [pynnbl MOHUTOPUra
NONNLMN OrPaHNYeH N30asTopamm
BPEMEHHOr0 3afiep>KaHusi, N ee YneHbl
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He MOryT noceLlaTb apyrme NoMeLLeHns
NoONULMK, TaKne Kak Nonnuenckme
y4aCTKuN 1 KabuHeTbl AN AONpOoCoB,

roe, Kak coobulaeTcs, npoucxoanT
OONbLUNHCTBO aKTOB MNbITOK. Kpome

TOro, HET HN OOHOrO cny4vas, B

KOTOpOM poknagpl Mpynn npnesenu 6bl K
paccnefoBaHnio KOHKPETHbIX 3asiBNEeHNI
O NPUMEHEHNN MbITOK B TEYEHNE
nocnegHux Tpex net. Yawle scero, no
YyTBEPXXOEHMIO HALMOHANBHOIO 9KCNepTa,
Takue coobLLEeHNs cTanknBatoTCs

C HEOLHOKPAaTHbIMU 3asiBfIEHUS
MuHucTepcTBa CTULUN O TOM, YTO
06BUHEHMS B NPUMEHEHNM MbITOK HE
MOryT ObITb NOATBEPXKAEHbI /NN B

paccnenoBaHun HeT HeOBXOAUMOCTN.

VI3mMeHeHns, KOTOopbIX y4anocb AOCTUYb
rpa>xfaHcKomMy OOLLeCTBY, COCTOST B
OOHOBNEHNN YUYPEXAEHNI COOEP>KaHSA
NOA CTPaxker v Apyrnx yny4eHnax
YCIOBUIA COAEP>KaHUS MOA CTPaXKen.
Mprmepamu MOryT BbITb NPEQOCTaBEHNE
NOCTOSIHHOIO AOCTYNa K NMUTLEBOM
Bofe, Nepekpacka CTeH unu Bblgada
ofesn 3aKsoyeHHbIM. B ycTaHOBEHHbIX
cny4asx NnpuMeHeHns MNbiTOK, BNacTu, Kak
npaswsio, COMPOTUBASAIOTCSA BO30Y>XAEHWIO
paccnegosaHuii Uv He NPOBOAAT UX
6ecnpncTPacTHO 1 TWAaTENbHO, YTO
BeOET K 6e3HaKa3aHHOCTN COTPYLHUKOB
NpaBoOOXpPaHNTESIbHbLIX OPraHoB.

MpaBa Ha nocelleHne MECT cofep>KaHna nog cTpaxen (o6wmin 0630p)

Tabnvua 1 pestomrpyeT MaHAaTbl MOHUTOPUHIOBbIX MEXaHU3MOB C y4acTueM
rpa>kgaHckoro obLiecTBa B Cemy CTpaHax, KoTopble co3ganu ux.

Ta6nuua 1 RU UA |[BY |[AM |AZ |KZ |KG
1nBC + - - + + + +
[pyrve nomeLLeHnst noanLmn + - - - - - -
AJIMUHHCTPATHBHBII apecT + - - N/A 26 - - R
CU30 + - - + - 421 +/-
IleHuTeHIIMAPHBIE YUPEKACHUS + + + + + + +
VupexIeHUs s COACPIKaHUsI BOCHHBIX + - - - - - -
IecuxnaTpruyeckue yupexaeHus +28 - - - - - -
VupexIeHUs 1JIs HECOBEPIICHHOIESTHIX + - - + - - ;
HeoObsaBI€HHBIE BUBUTHI 429 -+ - + - - +
BeTpeun HaequHe -+ -+ R + + It T
[TyGnukarmun -+ + - 4/-30 _+ _ +
locynapcTBeHHOE (pHHAHCHPOBaHHE - - - - - - -

26 ApMeHWs OTMeHMNa apecT Kak CaHKLMIO 3a aMUHNCTPaTNBHbIE NPaBOHAPYLLEHNS.

27 B Kasaxcrtare n KbiprbisctaHe MoHuTOpuHT He BkntouaeT CU30 opraHoB HauuoHanbHoii 6e3onacHoCTy.

28 lMpepycMoTpeHo 3akoHOAATeNbHbIMU U3MEHEHNAMN, NPUHATbIMU B Aekabpe 2011 roga.

29 He npefycmoTpeHo 3akOHOM, HO CylLlecTBYeT Ha NpakTuke.

30 [y6nukytoTcsi C KOMMEHTapUSIMU COOTBETCTBYHOLWEero MuHncTepcTBa.
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MaHpaTbl MOHUTOPUHIOBbIX
MEXaHMU3MOB C y4aCTUEM IrPa>K4aHCKOro
obLecTBa, Kak NpaBunio, orpaHNyeHbl
MOHUTOPUHIOM UCMPaBUTESbHbIX
yypexxaeHui ang ocy>XaeHHbix (YkpaunHa,
Benapycbk 1 AsepbaingykaH), B HEKOTOPbIX
cnyyasx Bmecte ¢ CN30 (KasaxcTtaH). B 10
BPEMsI KK MOHUTOPWHI NEHUTEHUNAPHbIX
YyYpPEXOEHNIN ON5 3aKJTOHEHHbIX Y)Ke cTas
0OLENPUHATLIM, B OTHOLLEHUN OPYTUX
MECT cofep>XaHus nog, cTpaxken cutyauns
pasnuyaeTtca. Tonbko B Poccun noMnmo
MBC 1 yupexxneHun ons agMUHUCTPaTUBHO
apEeCTOBaHHbIX CYLLECTBYET BO3MOXHOCTb
NnoceLLeHnst NONNLLENCKIMX YHaCcTKOB
YyneHamu obLLeCTBEHHbBIX COBETOB
npu MuHUCTEPCTBE BHYTPEHHUX
nen. Kpome Toro, To/1bko B Poccun,
KOMUCCUY MOCELLAOT BOEHHbIE OOBEKThI
COAEP>KaHWs NOA CTPaxkew (raynTBaxThbl
N QUCLMNINHAPHbIE BOUHCKUE YacTW)

N coumarnbHble yH4pexXaeHus ons
HEeCOBEpPLLEHHONETHMX. YTO KacaeTcs
MOHUTOPWHIa NCUXNaTPUHECKNX
YYPEXOEHWI, TO OH NPaKTUYECKN HE
CyLLEeCTBYeT B CTpaHax pernoHa, 3a
WCKJIIOYEHNEM HEKOTOPOI OrPaHNYEHHON
npakTukn B Poccun. MaHgat komuccuin
He pacnpocTpaHseTcs gaxe Ha CN30

B YKpauHe, benapycu n Asepbarigxane,
VIBC He nognapgatoT nopa, o6LeCTBEHHbIN
KOHTPOJIb B NEPBLIX ABYX N3 3TUX TPEX
rocyaapcTs.

OTCyTCTBME KOHTPOSIA 32 MeCTamu
copepXaHusa nog CTparken B opraHax
HauMoHanbHO 6e30MacHOCTK
npencTaBnsAeT opyryto npobnemy,
XapaKTepHYHO 0189 UCCnenyemMbix
cTpaH. CM30 opraHoB HaUMOHaNbHOW
6e30MacHOCTN MOTYT HaxXooUTbLCS NoA
PYKOBOACTBOM COOTBETCTBYIOLLErO OpraHa
(UeHTpanbHasa Asus, benapyck) nnm B
BeneHun MuHucTtepcTsa toctmumn. B
nocfiegHem criy4ae COTPYLHUKN OpraHoB
HauMoHanbHOI 6e30MacHOCTU, TEM He
MeHee, UMeT 6eCnpensTCTBEHHbIN
OOCTynN K 3agep>xaHHbiM (Poccusi)

UM NpaBo NPefoCcTaBNsATb OOCTYN K

cooteeTcTByowemy CN30 (ApmeHus).
CneposarenbHo, AOCTYN Habnopartenen
rpa>kgaHckoro obuiecTsa Mo He MOXXET
ObITb BHe3anHbIM, Kak B ApmeHumn®',

6o He cyLLecTByeT BOOOLLE, Kak B
KbipreisctaHe n benapycu. B nocnegHen
cTpaHe 4neHbl HIMO mMoryT nonacTb B Takoi
O0OBLEKT TOJIbKO B Ka4ecTBe 06BUHAEMbIX MO
yronoBHbIM fenam, a Pabouen rpynne OOH
Mo NPOn3BOJIbHLIM 3aepPXXaHnsiM Bb110
Tak>Xe 0TKasaHo B [OCTYyre.

K coxxaneHnuto, ournanbHbIX
Ny6INYHbBIX KOHCYNLTaLMIA C
MOHUTOPUHIOBbLIMU MEXaHn3mMamu
rpa>kgaHckoro obLiecTsa nepeg
NPUHATMEM 3aKOHOL4ATENbCTBA O
DEeATeNbHOCTN 3TUX MEXaHU3MOB U
npeaynpexxaeHunst NbITOK B LEeIoM
3a4acTyto He MPOoBOAUTCS.

YcnoBust BUSUTOB U BCTpeY

MOHUTOPVHIOBbIE MEXAHW3MbI C
y4acTmeM rpa>kgaHckoro obuiecTsa
MOFYT B HEKOTOPbIX Cly4asix NPOBOANTb
OEeNCTBUTENBbHO HEOObABNEHHbIE
NOCeLLEHNS 1 BCTPEYaTbCH C
3aKJIIOYEHHbIMN HaeanHe, HO 3TO He
NPeLyCMOTPEHO 3aKOHOL4ATENbCTBOM.
ApmeHus n Kblprbi3cTaH SBnsoTCA
UCKJIIOYEHNAMU, FAE 3TN NpaBa MOXHO
HaMTN B COOTBETCTBYIOLLMX NPaBOBbIX
HOpMax 1 CornalleHnsax, COOTBETCTBEHHO.

MOHNTOPUHIOBbIE KOMUCCUN
NbiTannCcb HaNTN crnocobbl 3hheKTUBHOM
paboTbl B paMKax CyLLeCTBYHOLLMX
npasun. Hanpumep, B TO BpeMsi kKak
POCCUIACKNE KOMUCCUM MOTYT YBELOMIATD
afMVHUCTPaLMIO MECTa COLepXXaHus nog,
CTpaXkei 3a HECKOJIbKO MUHYT [0 BU3UTA,

31 HecmoTpst Ha agMUHUCTPAaTUBHOE NOJUYMNHEHNE
Munuctepctsy toctuumn, CU30 dusnyeckn Haxoantes
B nofBase 3aaHns HauunoHanbHoit cnyx6bl
6€e30MacHOCTH, a MOTOMY Yl€Hbl MOHUTOPUHIOBOIA
rpynrbl, flaxe C MaHaTOM, NpefycMaTpuBatoLLM
6ecrnpensTCTBEHHOE MOCELLEHIE, CTaNnkNBaKOTCS CO
CNOXHOCTSIMU, MOCKO/bKY OHM JOMKHbI MOAYYUTH
paspelueHne HaumnoHanbHoit cnyx6bl 6e3onacHocTn Ha
LOCTYM B €€ MOMELLEHNS.
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B Pecnybnunke KazaxctaH oHu cmornm
[0BUTbCH COKpalLLleHns cpoka Tpebyemoro
yBEAOMJIEHUS C MATM OHEN 0O OAHOrO OHS.

Mpocbbbl YNEHOB KOMUCCUIA K NEHN-
TeHUMapHon agMnHUCTpauumn o becepax
C 3afiep>KaHHbIMX HaeguHe 4acTo yOooB-
NIeTBOPSIOTCS Ha NpakTuke B Poccun,
YKpanHe n KasaxcTtaHe, 0gHaKo 370
HeoTbeMieMoe TpeboBaHne ahHEKTNBHOIO
KOHTPOJIS1 HE SIBNSIETCS UX NMPaBOM, HO
3aBUCUT OT peLUleHnst agMUHNCTPaLMN B
Ka>X[OOM KOHKPETHOM Clly4vae.

MoHuTOpUHroBble rpynnbl B ApMeHUN
1 HIMO B Knprmusmm MoryT npoBOAMTb
BU3UTbI B CONPOBOXAEHUN BpaYven n / nnm
nepeBoOa4MKOB, ECNN 3TO HEOBXOANMO.
B Asepbang>xaHe Takas BO3MOXHOCTb
CYLLECTBYET, HO AN TOrO, YTOObI 4IEHOB
KOMMCCUM COMPOBOXAas BHELUHWUNA
3KCMepT, He06X0OUMO U3BECTUTb
noceLlaemMoe yd4pexaeHue 3apaHee.
Bpauun B KaszaxctaHe MoryT 6biTb YneHamm
KOMWCCUI, HO, KaK YrNOMNHaNoCh BblLle,
MHOIMe KOMUCCUK B 3TOWN CTPaHe UMEeLoT
NpPo6s1eMbl KOMMIEKTOBAHMS.

Aoknagbl

He Bce 06LLeCTBEHHbIE KOMUCCHN
perynsapHo ny6ankyoT CBOU OTHETbI U/Unn
YBEAOMJISIIOT COOTBETCTBYHOLLME OpraHbl O
CBOVIX BblBOAAX V1 PEKOMEHOALMSX.

B Poccun n AzepbanpgyxaHe
onybMKOBaHNE OTHETOB O AeATENIbHOCTY
KoMuUccuii anst obLLecTBEHHOCTUN U
BRacTeln NPONCXOOUT HEPETYNAPHO U
He ABNseTCs 0693aHHOCTBIO, HO YMEHbI
KOMUCCWI HacTo NyBNNKYIOT 3aKio4eHns
no pesyfisTatam CBoel paboTbl OJ1s
LUMPOKOWN 06LLLEeCTBEHHOCTMN Yeped CMUI.
B ApmeHun oT4eTbl MOHUTOPUHIOBbIX
rpynn ny6ankytoTCs C KOMMEHTapUsaMu
COOTBETCTBYIOLLIEr0 MMHUCTEPCTBA
N NOCNE NCTEYEHNS CPOKA,
YCTaHOBJIEHHOrO A5 NpeAcTaBieHus
Taknx KOMMEHTapUEB.

duHaHcupoBaHue

locynapcTBeHHOE hrHaHCpPOBaHNe
KOMUCCUIA OTCYTCTBYET, 1 YJIEHbI KOMUCCUIA
aBnsATca gobpososbuamn. bonee
TOro, OHW HECYT U3OEPXKKM, KOTOPble
He Bo3MeLatoTcs. Tak, TPaHCMOPTHbIE
pacxodbl ABnsOTCS 0coboi Npobaemori B
3TOM OTHOLLEHUN, TeM Bonee B 60bLLMX
CTpaHax, kak Poccus unn KasaxcraH, roe
KOMUCCUM paboTatoT B KPYMHbIX PErMOHaXx,
Kak, Hanpumep, Pecnybnnka Caxa (AkyTus)
B nepBon nnu KaparaHguHckas obnactb B
nocnegHeM.

durHaHCcMpOoBaHNe MOHUTOPUHIOBbIX
MEXaHN3MOB C y4acTMEM rPa>K4aHCKOro
obLiecTBa NpencTaBAsieT Cobom CNOXHY0
3apavy, u B 60NbLUMHCTBE CTPaH OHU
LOJKHbI MOCTOSIHHO MCKaTb 1 NMonyyaTtb
(hHaHCpPOBaHUE U3 YaCTHbIX UCTOYHIKOB,
B YACTHOCTU, OT MeXAyHapOoOHbIX
LOHOpPOB.

HauuoHanbHbIe
npPeBeHTUBHbIE MEeXaHU3Mbl
(HNMM)

B 10 Bpems kak KasaxcTaH HaxoguTcs
B NpoLecce pa3paboTKM U NPUHATUS
COOTBETCTBYHOLLErrO HaLMOHAaNbHOro
3aKoHOOAaTeNbCTBA, HA CEroaHSLLHNIA
OeHb TONbKO B rocyaapcteax KOxxHoro
KaBkasa Ha3Ha4eHbl H[TM B cooTBETCTBUMU
¢ ®akyneTaTMBHbLIM NpoToKoaoM K KT,
Bo Bcex Tpex rocygapcteax oMOyACMEHbI
Oblnn Ha3Ha4veHbl B kavecTBe HIMM, HO OHM
(YHKUNOHUPYIOT NO-pas3HOMY B Ka)kgon 13
3TUX CTPaH.

3akoHogaTeNnbCTBO

3akoHo[aTeNnbCTBO, perynmpytoLLee
peatenbHocTb HIMM Ha KOxHoMm KaBkase,
SABMISAETCH YaCTbO COOTBETCTBYHOLLMX
3aKOHOB 0 fgeAaTtenbHoCcTM OMBYACMEHOB.
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CornacHo aTnMm 3akoHaM (KOTopble, Kak
nNpPaBuo, ABASIOTCA KOHCTUTYLUOHHBIMU
nnun opraHnyeckumu), OmM6yacmeHsl
HasHa4eHbl B kKadecTtee HIM. B ApmeHun
COOTBETCTBYHOLLEE 3aKOHOA4ATENbCTBO
OrpaHnYMBaEeTCA KPaTKOW CTaTben B
3akoHe 0 HapoagHoMm 3almnTHuKe®,
ropopsuen, 4To HapoaHbili 3aWmnTHIK
HasHa4eH B kadecTtBe HIM. 3akoH He
COOEePXXUT HUKaKNX NogpobHocTeNn
OTHOCUTENIbHO TOr0, Kakne 06beKThI
OMOBYyOCMEH UMEET NPaBo NoceLLaTh B
kadectBe HIMM. MNpeanonoXxmntensHo,
3TO BbITEKAET M3 CT.8 3akoHa ApMeHUn o

HapogHom 3alnTHrKe, CornacHo KOTOPOIA:

«3alYNTHUK U ero npe[cTaBuTes b UMET
npaBo becrnpensaTCcTBEHHO noceLyarb, no
COBCTBEHHOM MHULNATUBE, BONICKOBbLIE
4YacTu, MecTta rnpegBapuTesibHOro
3aknrodeHunsi, CU30 u nHbie MecTa
JIMLLEHUST CBOBOAbI C LI€JIbKO MOJ1yHEeHUSs
)Kasnob oT /i, CogepXKaLLmxcs B

STUX yupexxgeHusix». To e camoe
pacnpoCTpaHSAETCA Ha onpegeneHme
MaHaaTa, NPoLeaypPHbIX NpaBui, rapaHTum
He3aBUCMMOCTKM 1 T.N. B oTcyTCcTBME
HaUNOHaNbHOIO 3aKOHOAATENbCTBA,
HapogHbii 3awmnTHNK obpallaeTcs K
MaTepuanbHOMY 1 NpoLeccyanbHOMY
onpepeneHnto maHgata HIMM,
npegycMoTpeHHoMY B cTaTbsax 19-20
®dakynsraTuBHOro npotokona Kk Krrl. Ho
OH MOXET NPOBOAUTb PEryNnpoBaHne
CTPYKTYpbl 1 gestensHocTy HIMM
UCKJIIOYNTESNTIbHO NO COBCTBEHHOMY
YCMOTPEHMIO.

3akoHopatenscTBo Mpysnn n
Azepbalig>xaHa 4yTb 6onee nogpobHo,
HO 11 OHO OrPaHNYNBAETCS HECKOSbKMM
NOJSIOXKEHUSIMU, BKITIKOHEHHBIMUN B
COOTBETCTBYHOLLME 3aKOHbI 06
YMNOSTHOMOYEHHbIX MO NpaBaM YenoBeka.
O6a copgepxxat cTtaTby 0 HaumoHanbeHbIX
npeBeHTUBHbIX rpynnax (CT. 18.1
azepbangykaHCKOro KOHCTUTYLIMOHHOIO

2 Cr1.6.1 3akoHa ApMmeHun o HapogHom
3awumtHuke, «C1.6.1 HapopHbliii 3awmutHuk B cchepe
MeXAyHNpoaHoro npasa - «HapogHblil 3alwuTHMK
npu3Haetcs HesaBucumbiM HIM B cooTBeTTCTBUM C
PakynbratBHbIM Npotokonom KIMIM OOH».

3akoHa 06 YNOoSHOMOYEHHOM Mo

npasam 4yenoseka u CT.191 rpy3anHckoro
opraHn4eckoro 3akoHa o HapogHom
3alUNTHNKE), TEM CaMbIM HaOenss nHble
rpynnbl A0gen kpome oMOyaCMEHOB
npasoM nocellaTb MecTa JMLeHNs
cBobopbl B pamkax HIMNM. CornacHo cT.26
3akoHa ApmeHnn o HapogHom 3awuTHUKE,
OMOYOCMEH MOXET cO3aaTbh DKCNEPTHbIN
CoBerT, cocTosAWMI N3 KagpoB, UMELLNX
COOTBETCTBYHOLLMI NPOMECCNOHANBHbIN
onbIT B cdepe npas 4Yenoseka. C yneHamun
CoBeTa 3akJio4aeTca TpygoBoON OroBop
Ha onpeneneHHbIn cpok, uenb CoeseTta

— oKasaHue nNoMoLLy oMOYACMEHY.

B HacTosawmin momeHT, HapoaHbim
3alUTHNKOM co3gaH OKcnepTHbIn CoBeT
Nno NpeaynpexxaeHnto MbITOK, YieHaMu
KOTOPOro SABNSIOTCS NpPeacTaBuTenm
rpa>kgaHckoro obLiecTsa.

Azepbalif>KaHCKNe U rpy3nHCKue
3aKoHbl 06 ombyancmeHe/HINMM
onpepnensitoT MecTa Cogep>xaHns nog
cTpaxken, kotopble HIMM nmeet npaso
KOHTPONMPOBaTh, HEVCHEPTbIBAIOLLNM
06pasom, 4TO NO3BOJSISIET MEXAHN3MaM
BbIMOJIHATL CBOU (DYHKLMM B NIIO6OM
MECTE, KOTOPOE YENIOBEK HE MOXKET
OCTaBMUTb MO COOCTBEHHOW BONe (CTaTbs
191(1) rpy3MHCKOro 3akoHa 1 ctaTbu
18-1.2.1 n 12.2.1 asepbarg>xaHCKoro
3akoHa). Oba 3akoHa nNpegycMaTpuBaroT
npaso OmbyacmeHa n HIMM BcTpevaTbes
C 3aKJIOYEHHBIMU 1 APYTMMUX UL AMU,
KOTOPble B COCTOSIHUM NMPEOCTaBUTb
HeobxoanMyto HDOPMaLMIo, HaeouHe
UM C MOMOLLbIO NepeBOAHMKa N/Man
akcnepTa (cTatbs 19(2)(a) rpy3nHCKOro
3akoHa n ctatbn 18-1.2.1 n 12.2.1
asepbarig>kaHCKOro 3aKoHa). DTumm xe
MOJIOXKEHNSAMIW rapaHTMPYOTCSA JOCTYN
K MH(popMaLmm 0 MecTax cogepXkaHuns
nopg CTPakem, 4To oTpaxkaeT TpeboBaHNs
ctatbh 20 PakynsTaTMBHOIO NpoToKona. B
py3un, cornacHo cT.18 cooTBETCTBYHOLLErO
3akoHa, OMOy[CcMeH MMeeT NpaBo
06ecnpensaTCTBEHHO Nocellatb Noboe
0OLECTBEHHO MU rOCY[apPCTBEHHOE
yypexxaeHue, BKJoYas MecTa JINLeHNs
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CBOOOAbI U 32KPbITbIE YYPEXXOEHUS.
CooTtBeTcTBYIOWMIN KOHCTUTYLMOHHbI
3akoH 06 YNOSHOMOYEHHOM Mo

npaesam 4yenoBeka Asepbang)xaHa
yCTaHaBNMBaET NpaBo oMbyacMeHa 1
HaunoHaneHoM NpeBEHTUBHON Fpynnbl
noceLlaTb MecTa nueHns ceoboppl

N 3aKPbITbIE YYPEXOEHUS «B Ntoboe
Bpewmsi, 6ecnpensaTcTBEHHO 1 6e3
npenBapuUTENbLHONO YBEAOMEHNSA
agMmHucTpaunn». CornacHo ct.12
COOTBETCTBYHOLLEro apMsHCKOIro 3aKoHa,
B ApMeHn HapoaHbIn 3alnTHUK UMEET
npaso 6ecnpensTCTBEHHO noceLlaTtb
Nob6ble roCy0apCTBEHHbIE YUPEXXOEHUSA
NN opraHn3auun, BKAKYas BONCKOBbIE
yacTu, TropbMbl, VIBC 1 neHuTeHumnapHbie
yupexaeHus. py3nHCKININ 3aKoH
npegycMmatpusBaeT B ctatbe 21(a) npaso
HIM Ha yyacTue B KOHCynbTaumsax
OTHOCUTESNIbHO 32KOHOMPOEKTOB,
KacatoLmnxcs npas 1L, Coaep>KaLlmnxcs
nop CTpakeu, Kak Toro TpebyeT cTaTbs
19(c) ®akynsTaTMBHOrO NPOTOKOA.
CornacHo azepbang>XaHCKOMy 3aKOHY
(cT.1.8): «YNONHOMOYEHHBIV UMEET NPaBo
BHOCUTb NpesioxkeHus B NapnameHT
(Munnn Mep>xnuc) Pecnybnnku
Azepbang>xaH OTHOCUTENIBHO MPUHATUS
U1 NepecMoTpa 3aKOHOB, C LieNbko
obecnedeHns cobnogeHus npas 1 csobon
YyesnioBeka. YNONHOMOYEHHbIN MOXET
BHECTU B [lapnameHT npennoxxeHue
OTHOCUTESNIbHO OOBABNEHUS aMHUCTUN.

CyLuecTByeT 3anpeT Ha LeH3ypy
KoppecnoHaeHunn, agpecosaHHon HIMM
(ctatbs 19-1(5-6) rpy3nHCKOro 3akoHa u
cTaTtbs 18-1.4 a3epbaiig>kaHCKOro 3aKoHa).
CtaTbs 12.3 a3epbaiig>aHCKOro 3akoHa
Tak>XXe CoOep>XXunT obLee 3asBNeHNe,
3anpeLyatoLlee Kakoe-nmbo gasneHne Ha
1L, NPefoCcTaBnsALWLMX NHDOPMaLNo
HIM.

Tem He MeHee, TpeboBaHus cTaTbu
18 dakyneTaTMBHOIO NPOTOKONA
e[Ba N OTPa>KeHbl B FPY3UHCKOM 1
asepbaing)kaHCKOM 3aKOHOLATENbCTBE: B
06eunx cTpaHax HeT NoJIoXKeHMI 0 banaHce

Nno NPuU3Haky nona nian aTHN4eCKoro B
cocTtase ocumcos HIMTM.

HeT HMKaknx KOHKPETHbIX MOJTIOXXEHWI
0 HezaBucumocTn HIMM, H1 B cBA3K
C HasHa4YeHnem ombyacMeHa, Hu B
OTHOLWeHMN nogbopa nepcoHana, 3aWnThbl
OT BMeLLaTenbCcTBa B ero paboTy unm o
(hMHaHCOBOW HE3aBMCUMOCTY OpraHa,
HagHadeHHoro HIMM. Tonbko ctaTtbsa 3-1(2)
rPY3MHCKOrO 3aKOHa COAEPXKUT OYEHb
obLee yTBEPXKAEHUE O TOM, 4TO HIMM
JOMKeH bbITb 0b6ecneyeH HeoOXoaMMbIMK
pecypcamu (MaTepuasibHbIMK,
TEXHNYECKMMU N (PMHAHCOBbLIMMK).
Azepbanp>KaHCKNIA 3aKOH He YroOMUHaeT
urHaHcmpoBaHue HIMM Kak TakoBoe,
ojHako, cornacHo cT.19, «PaboTa
YNO/IHOMOYEHHOI 0 MO NpaBaMm 4YesnioBeka
1 ero agMuUHNCTpaLmmn uHaHcupyeTcs
N3 rocygapCcTBEHHOro OroaXxeTa
Pecnybnunkun AsepbaingyxaH». B ctatbe
Tak>ke yKa3aHo, YTO rofioBble pacxodbl
no pMHaAHCUPOBaHWIO OEATENBHOCTU
YNOIHOMOYEHHOI O HE ByOyT CHUXXATbCS
Mo CPaBHEHWIO C MPOLLJIbIM FOLOM.
3akoH ApmeHHN 06 OMOyaCMEHe TakxXe
YyKa3bIBaeT, YTO OeATeIbHOCTb OMOyaCMeHa
1 ero agMUHNCTPauun uHaHCUpyeTcs N3
rocOOfKeTa, HO HE COAEPXKUT KOHKPETHbIX
YMOMUHaHUI 0 hnHaHcuposaHum HIMM.

YnonHomMou4eHHble py3umn n
AzepbanpgyxaHa 1 yneHbl HIMM
ocBoboxpatoTcs oT 0653aHHOCTY AaBaTb
CBUOETENbCKNE MOKa3aHMs B Cyae B
OTHOLWeHnn pgeatenbHocTn HIMM.

HOxxHbI KaBka3: HIMMM B genctBun

CTpyKTYypHO, A3epbaligxaH
BblOpan OTHOCUTENBHO 3aKpPbITYHO
cuctemy. GyHkuumn HIMM BO3n0OXKEHDI
Ha OmMbyacMeHa, KOTopblii UMeeT 16
COTPYLHUKOB, X OCYLLECTBISIOLLNX,
npu4emM 8 COTPYAHMKOB HaXOOATCS B
pasnun4yHbIX pernoHax ctpanbl. HMNO He
yyacTBytoT B geatenbHocTtn HIMM, 3a
VCKJTIOYEHVEM NPUrNaLleHnii Ha Kpyrible
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ctonbl. YneHbl HIMNO He nmetoT npasa
NpPVYHMMAaTb y4acTue B Busmtax. lNepcoHan
HIMM npoBoguT noceLleHns Mect
COAEP>KaHWs NMOA CTPaXKen, HO HEACHO,
ABMAIOTCA 1N TaKne BU3NTbl HA CaMOM Aene
HEOODBABNEHHBIMU, Y MOTYT I COTPYOHUKN
HIMM BcTpeyaTbCs ¢ 3aK/IO4EHHbIMA
HaepguHe. Ha cerogHsAWHUI goeHb
OLLYTUMbIX PE3YNLTATOB AEATENBHOCTHN
HIMM HeT, 3a uckntodeHnem nybnukawumm
oTyeTta 3a 2009-2010 rogbl.

B ApmeHun 6bin cosgaH CoseT
HIMM, cocToAwmin N3 COTPYyLoHMKOB
LenapTameHTa odpuca HapogHoro
3alUTHMKA MO NPenynpeXX4eHnto NbITOK 1
OKCMNepTHOro coBeTa no NpefoTBpaLLeHnto
MbITOK, BKJIOYAIOLLErO NpeacTaBuTenei
HMO. [JenapTaMeHT COCTOUT U3 ANpeKTopa
N OOHOr0 COTPYQHMKA, a OKCMEPTHbIN
coseT — u3 11 npegctasutenen HIO,
NPU4eM OH MOXXET ObITb pacLUMPeH J0
20 yneHoB. Ho B oTAM4mMe OT Npasu,
NPUMEHSAEMbIX K MOHUTOPVHIOBbIM
rpynnam, gsa u 6onee npencraBuTens
opHom n Tor e HIMO moryT yyactBoBaTb
B paboTe OkcnepTHoOro coseta. B
COOTBETCTBUM C AENCTBYOLLMU
HOpMamMu, YnieHbl DKCMEePTHOrO CoBeTa
MOTYT MPOBOAMNTb MOCELLEHUSA MECT
cofeprxaHns nog CTpaken BMecTe
C coTpyoHukamun denapTtameHTa. Ha
HaCTOSALLMIA MOMEHT ObIsT HAHAT NepcoHan
[enapTtameHTa, a Tak)xe B DKCMNEPTHbIN
coBeT 6bin NpuHAT psag HMNO. HIMM navan
NPOBOOUTb MOCELLEHNS U KOHCTaTMPOBan
CUCTEMHbIE NPO6EMbI, 3aKOHOLATESbHbIE
HeOoCTaTKM 1 [OKa3aHHbIE cly4van
MbITOK, HO MPEXAEBPEMEHHO OLIEHNBATb
ahPeKTUBHOCTb apmsiHckoro HIMM B
uenom. HesicHO 1 To, Kak OTHOLLEHUS
6ynyT hOpMMPOBaTHCHA OTHOLLEHUS MEXAY
Cosetom HIMM n pynnamy MOHUTOpPUHra
NonnLMn 1 TIOPEM.

HakoHeu, Ipysuns, Tak>xe HasHa4yuna
HapopgHoro 3awuTtHuka (om6yacmeHa)
B kayecTtBe HIMM u BHegpwuna cuctemy

cneymnanbHbIX MPEBEHTUBHbLIX Py
(CIr), cneumnanbHo co3paBaemMbix oNs
0HOr0 U Heckonbknx Bnantos. Gl
COCTOSAT U3 COTPYOHNKOB YnpasneHus
HIMM oduca HapogHoro sawmnTHmka

N BHELWHNX 3KCMNepTOoB, HA3HAYeHHbIX
onpektTopom YnpasnexHus HIMM n3
npenBapuTeslbHO COracoBaHHOMO CrnncKa.
OTa cuctema gaeT BO3MOXXHOCTb YieHaMm
npaso3anTHbix HIMO yyacTBoBaTh B
NOCELLEHNSIX MECT COLEP>XaHNs NoL
CTpaxkem, XOTH y4acTue 1 3aBUCUT OT
peweHns anpektopa YnpasneHusa HIMM.

Mangat rpysunHckoro HIMM BknovaeT
NeHNTEHLMaPHbIE YHPEXAEHNS 1
NONNLIENCKINE N3O0NISATOPbI, & TaKXXe
OETCKME JOMA, YUYPEXOEHMS 3aKPbITOro
Tna gnsi HECOBEPLUEHHONETHNX,
ncuxmnaTpuyeckmne 60nbHNLpI, raynTBaxThbl
n T.4. HIMM npoBoguT COTHU NOCELLEHWI
B rof, a Tak>xe ornpaiuvsaeT 6onee
ThICSIHM 3aK/HOYEHHbIX. [ocne noceLLeHni
MOryT ObITb COeNaHbl PEKOMEHAALMN,

He nmMetoLme 0b6a3aTenbHOM CUlbl

(cm. cTtaTtbio 19(6) PakynsTaTUBHOMO
npoTokona). Hanpumep, peLueHne 3aKpbiTb
0Ba YUYPEexXOeHNs1 Coaep)KaHns nog
CTpaXkei ¢ 0COHBEHHO MIOXUMU YCIOBUSIMU
cofeprkaHms Nog CTpaxken n hakTu4eckoe
3aKpbITNE OOHOMO U3 HUX NPEenCcTaBnsAeT
CcOo0OO0 OLLYTUMbIN pe3ynbTaT
pekomeHgaumin HIMM. NHdopmauns o
OEeATEeNIbHOCTY B pamMKax UCMOSTHEHUS
dyHKuMn HIMM Tak>ke BKNto4YaeTcs B
rOAOBbIE OTYETbI YNOJIHOMOYEHHOIO MO
npaBsaM YenoBeKa 1 00Cy>XOaeTcs B
napnameHTe. Kpome Toro, omOyacmeH
MOXXET BbIMyCKaTb TEMaTU4eCKne JOKNaabl
B pamkax gestenbHocTtn HIMM, Hanpumep,
O NCUXNATPUHECKUX YHPEXAEHUSAX NN
y4ypexxaeHuns ons HeCOBEPLUEHHONETHNX

1 1.0.% OT4YeTbl NpencTaBnsOTCS B
MpaBuTenbLCTBO, N OMOYACMEH YNOMUHAET
NX B rOOOBbIX OTYETax NapsiaMeHTy.

3 Cm.: http://ombudsman.ge/index.
php?page=22&lang=1
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LleHTpanbHas A3usi: oocyxgaemble
3aKoHonpoeKTbl 06 HMM

3akoHonpoekTbl 06 HINM B HacTosiLee
BpeMsi 0bcyxaatTcs B KaszaxcTtaHe u
Kblprbi3acTaHe. B nepBoM NepecMOTPEHHbIN
3aKOHOMPOEKT, NpencTaB/IEHHbIN
napnamMeHTCKOl paboyeln rpynnon B
xope 3acepanusa 5 noHs 2012 ropa,
npegnaraet AeLeHTpann3oBaHHyo
CUCTEMY, COCTOSILLYIO N3 oMByacMeHa,
obLecTBeHHbIX HabnogaTenbHbIX
KOMUCCUI N Oa)Ke BCeX
HenpaBUTENbCTBEHHbIX opraHm3aunii. OH
npegycMmatpusaeT BbI6OP UCNONHUTENEN
dyHKumin HIMM B KagaxcTtaHe Yyepes
TEHAEPHYIO Npouenypy. Takoe HeobblHHOE
pPEerynmpoBaHne BOCNPUHNMAETCS
BecbMa NpobsieMaTnyHbIM B CBSA3M C
He3aBucMmMocTbio HIMM 1 BOSMOXXHbIM
KOHMNKTOM MHTEPECOB, MOCKOJbKY
opraHusauuy 6yayT BbINOJHATb 3TY
byHKLMIO B KQ4eCTBE NOCTaBLLUMKOB
ycnyr MUMHUCTEPCTBY OCTULNN,
YUPEXXAEHNST KOTOPOro OHU JOMKHbI

KOHTponmpoBaTtb. Kpome Toro, paboyas
rpynna 6bina nponHgopmMmposaHa o
npaBUTENBCTBEHHOM TOJIKOBaHWUM CTaTbl
4(2) ®akynsTaTMBHOrO Npotokona K KIrl,
orpaHuy4msaroWwmnmM nonHomouuns HIMM
NEeHUTEHUMNAPHBIMN YYPEXOEHNSMA N
OpyruMn ob6bekTamu, rae 3aktoYeHHbIe
«HaxXoQATCA Nog CTpaxker».

B KbipreiactaHe ob6cy>xaaeTtcs
TLLATENbHO pa3paboTaHHbI 3aKOHOMPOEKT,
B KOTOPOM Mpeanaraetcs co3gatb
Hes3aBrCuMbIN LEHTP MO NpeaynpeXxaeHnto
NbITOK NOA KOHTposieM KoopanHaLMOHHOro
coBeTa, cocTosiero n3 Ombyacmera, oByx
JenyTaToB (M0 OQHOMY OT NapiaMeHTCKOro
OONbLUMHCTBA U ONMNO3ULNK), a TaKXKe
BocbMu nNpepctasutenen HMO, BbiIGpaHHbIX
no HeoObI4YHOW NpoLuenype — Xpebuem.
Kaknmun 6bl HM BbIN AOCTOUHCTBA
1 HeJoCTaTKM 3TOW Npouenypebl, ee
NoAOEepP>XXMBaAET rpa>kaaHckoe obLLecTBo
CTpaHbl, MO MHEHNIO KOTOPOTO,

Xpebuit obecnednBaeT Hanbonee
6ecnpucTpacTHbI 0TOOP.
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BoiBOoabI

MmnnemeHTauns ctatbn 1 KM B
YacTn 3aKpensieHnst NPECTYMNeHNs
MbITKM B YrONOBHOM MpaBe SABMSETCS
BO BCEX CTpaHax pernoHa B pa3Honm
CTeneHn HegocTaTo4Ho. MNpobnembl
NPONCX0ANAT N3-3a CBA3AHHOCTU
MbITOK C NPECTYMNNIEHNEM UCTS3aHNS,
HEeoXxBaTOM BCEX aCMNeKTOB ONpeaeneHms,
copepxxawyerocs B ctatbe 1 KIMM, nnéo
HEenpPU3HaHNEM MbITOK CEPbE3HbIM
NPEeCTYMNIEHNEM B paMKax npaBoBoOWA
CUCTEMBI.

Hanbonee cepbesHble Npobnembl B
TOM, 4YTO KacaeTcCs NpUMeHeHUA MNbITOK
N XKECTOKOro obpalleHusi, CBa3aHbl C
apecToOM U NPUHy>XaAeHnemM K npu3HaHuwo
Ha Jonpocax, ¢ O4HON CTOPOHbI, U
YCNOBUSIMI COLEP>XKaHWs Nog CTPparken,
¢ gpyron. NocnegHue, B 4aCTHOCTN,
Bblpa)katoTCsi B MEPENOSIHEHHOCTN TIOPEM,
OCJOXXHEHHOW OTCYTCTBMEM Hagnexallen
MeONLMHCKOWN MOMOLLN.

Bo Bcex cTpaHax cyLiecTByeT
HEeo6XOANMOCTb B YNy4LLEHUN
paccnenoBaHuii 3asBIEHUI O MbITKaxX
1 60pbbbl ¢ 6e3HaKasaHHOCTbLIO. B
4aCTHOCTU, AOJKHA ObITb rapaHTUpoBaHa
CTPYKTYpHas 1 nepapxunyeckas
HEe3aBUCNMOCTb C/IeACTBEHHbIX OPraHoB.
YTo KacaeTcs NPoKypaTypbl, el NPUCYLL,
KOHMNNKT NHTEPECOB, COCTOSILLNIA B TOM,
4YTO Ha Hee BO3JI0XKEHO OOHOBPEMEHHO
KaK yronoBHOe npecfiefoBaHne, Tak 1
paccnenoBaHue 3asiB/IEHUN O NPUMEHEHN

MbITOK B XO04e YroJIoBHOINo paccnenoBaHus.

MocnepHue 20 neT GbinM NEPMOAOM
ObICTPOro Ka4eCTBEHHOIO U
KONMMYEeCTBEHHOIO Pa3BUTUS MOHUTOPUHIa
BO BCEX AEBATU UCCNeQyeMbIX CTpaHax.
Tem He MeHee, Npu BCEX pasnnymnsax B
ero yHKLMOHNPOBaHMMN, NOBCEMECTHO
COXpaHsieTcsi 6eCnoKONCTBO MO NMOBOAY
€ro He3aBNCUMOCTW, HEMOJTHOFO MaHaaTa
N OTCYTCTBUS rapaHTuii NpoBeaeHus
Heob6bsABIEHHbLIX MOCELLEHUI 1 BCTPEY C

3aKJIlo4eHHbIMU HaeanHe. Kpome Toro,
pasnnyHble MOHUTOPUHIOBbIE OPraHbl
He 06513aTeNIbHO PYKOBOACTBYHOTCS

B CBOEW paboTe pasnnynemM mMexany
paccriefoBaHNeM KOHKPETHbIX CrlyYaes
1 NpoBefeHreM NPOUIaKTUHECKOrO
MOHUTOPUHIra C yropoM Ha CUCTEMHbIE U
CTPYKTYPHbIE HEAOCTATKMN.

MexaHn3Mbl MOHUTOPUHIA C y4acTuem
opraHv3saLmin rpa>kgaHcKoro obLlecTsa un
NX aKTUBUCTOB SABMSIOTCSA OTHOCUTENBHbIM
HOBOBBEAEHNEM B CEMU NCCedyeMblX
CTpaHax, OBYM 13 HUX eLle NpeacTonT
YCTaHOBUTb UM BOCCTAHOBUTb UX. DTU
MeXaHU3Mbl OEeNCTBYIOT C cepefuHbl U
koHua 2000-x rogoB. B natn ns naTtu
CTpaH, ncknoyeHns — Benapychb, nx
0eAaTeNbHOCTb SABMSAETCS BaXKHbIM LLAroM
Brepeq B 06nacTu NpeaynpexxaeHns nbiTok
N yNy4LleHns yCNoBUn CopepXXaHns nog,
CcTpaxkel. B yronoBHoO-npoLieccyanbHON
N YyrONOBHO-UCMONHUTENIbHOW CUCTEME,
yHacnegoBaHHOW C COBETCKUX BPEMEH
N BCE eLle HEe COOTBETCTBYIOLLEN,
HeCMOTPSs Ha pedopMbl, MeXOYHaPOOHbIM
cTaHgapTaMm npas YefioBeka, yeunms
rpa>kgaHckoro obLuecTtsa 6biim
MHOIOYUCIEHHBI 1 NIOAOTBOPHbI.
HecmoTps Ha orpaHnyeHns,
HaKnagblBaeMble Ha MOHUTOPUHIOBbIE
MexaHu3Mbl, Npaso3auTHruKam n HIMO
yAaeTcs NpoBOANTb HEOOBLSABIEHHbIE
BU3UTbI 1 BCTPEYaTbCs C 3aKII0HEHHbIMM
HaefuHe, TEM CaMbIM OCYLLECTBNAS NO
KparHen Mepe HEKOTOPbI KOHTPOSIb 3a
yYpeXAeHNAMN NCNONHEHNS HaKka3aHui,
CN30, a Takxe NBC B HEKOTOPbIX
CTpaHax.

B 60nblUMHCTBE UccnenyeMbiX CTpaH,
KOMUCCUSM U/UNN OpyriM 06LLeCTBEHHbIM
MOHMTOPMHIOBLIM OpraHam yaanochb
npviBfieYb BHUMaHVe BRacTei 1
LUMPOKOI OBLLIECTBEHHOCTH K BOMpOcaM,
KacaroLMMcs NpeaynpeXxaeHns MbiTok
1 YCITIOBWI cofepKaHuns Nnog CTpaxei.




MEXAHU3MbI MO NPEAOTBPALLEHMIO MbITOK B AEBATU CTPAHAX CHI. CeoaHbiit foknaa 29

Tem He MeHee, jocTUras yMepeHHbIX
YAYULLEHUN, TAKMX KaK yoaneHue
3a0BUKEK HA OKHAX Wan ynyYlleHne
[OCTyna K NUTbEBON BOLE U NIEKApPCTBaM,
Ha CerogHsALWHNA AeHb OEATENbHOCTb

3TUX MEXAHU3MOB HE CMOra NPUBECTU K
3HAUYUTENbHbLIM CTPYKTYPHbIM pecdopmam B
NEHNTEHLMAPHOWN CUCTEME.

MaHgaTbl pOCCUNCKNX KOMUCCUIA
00LEeCTBEHHbIX COBETOB COBMECTHO
SABNSAOTCSA Hanbonee BCEOOBHEMIIOLLMMM
cpenn CpaBHNMbIX MOHUTOPUHIOBbIX
MEXaHN3MOB, MOCKOJbKY OHM
OXBaTbIBalOT BCE MECTa COAEP>XKaHNS
nop cTpaxkel. Hanbonee nepenosbie
MeToabl paboTbl — Yy apMSAHCKNX
rpynn MOHUTOPWHIa, OHU BKOYaOT
npenycMOTPEeHHbIE 3aKOHOM MpaBa
NpPoBOANTb HEOOBSABJIEHHbIE MOCELLEHUS
n 6ecenoBaTb C 3aKJIIOYEHHBIMN HAEOUHE.
Ho ecnn nporpeccurBHble NPaKTUKK C
TPYOOM HaxogsaT CBOW NyTb, Nioxue
NPaKTWUKN UMEIOT TEHAEHLUMIO NIEFKO
pPacnpoCTPaHATLCA MO BCEMY PETMOHY.

Tak, npouenypbl HA3HA4YEeHNS
npegcTaBuTenein rpa>k4aHcKoro
obLecTBa B OpraHbl MOHUTOPUHIra
BbI3Ba/IM 03a604EHHOCTb MO NoBOAY
He3aBUCMOCTU, 6ECMPUCTPACTHOCTA U
HEeo6XOAMMOro OnbITa YIEHOB KOMUCCUIA,
MOCKOJIbKY npeanovYTeHne npn HasHa4eHunn
4acTo oTAaeTcs PUHaAHCUPYEMbIM
rocygapcteom HIMO 1 yneHam accoumaymini
BeTepaHOoB NpaBOOXPaHUTEJIbHbIX
OpraHoB, a He He3aBUCKMbIM 3KCrepTam 1
HenpaBunTesibCTBEHHbIM NMpaBo3aLlLlNTHbIM
opraHu3auymsam.

B Poccun, Benapycu n YkpanHe
COCTaB KOMUCCUIN YaCTO BOCNPUHUMAETCH
Kak npenaTcTeue Ang HeobxXxoauMbix
N3MEHEHMNIN: HN YYHOBHVKN OpraHoB
MECTHOIro camoynpasfeHuns, HA
hrHaHCMpyeMble NPaBUTENBCTBOM
OpraHu3aLumm He BbICTYNaKT B MNOMb3Yy
pecdopm. CambiM TPYAHbBIM Criy4aem
ocTaeTcsa benapychb, roe orpaHnyeHus,
Hanaraemble Ha He3aBUCKMbIE

HenpaBUTESIbCTBEHHbIE NPaBO3aLLTHbIE
opraHmsauum, HaCTONbKO CEPbE3HbI,

YTO NULLIb HEMHOIME U3 HUX BOOOLLE
CnocobHbI CyLLecTBOBaTL U paboTaTb.
MpumedartensHo, 4TO 6enopycckue
KOMUCCUN HE YCTAHOBUN HN OOHOM
npo6sieMbl B yronoBHO-NpoLeccyasibHOM
N YrONOBHO-UCMOSIHUTENBHOW CUCTEME.

B Tapg)kukuctaHe ocHOBHas 3agada
3aKJI4aeTCcs, B NeEPBYIO 04Yepenb, B
CO30aHUN MEXaHN3Ma rpa>kAaHCKoro
obuiecTsa, a B [pysnn — B ero
BOCCTaAHOBJIEHWM MOCAE ynpasgHeHns Ha
OCHOBaHUN OLNBOYHON NHTEpNpEeTaLun
®dakynsTaTuBHOrO NpoTtokona K K,
3akntoyasLlencs B ToM, 4to HIMM gonxkeH
VMETb 9KCKJIHO3MBHbI MOHUTOPWHIOBbIN
MaHOarT.

MaHgaTbl MOHUTOPUHIOBbIX
MEXaHN3MOB C Y4acTeM rpa’k 4aHCKoro
06LLEeCTBa CEPbE3HO OrpaHnyeHbl
BCtoay, Kpome Poccum. Kak cnepctsue,
MecTa COofep>XXaHusi Nog, CTparkel
0CBOBOXAAOTCS OT KOHTPONS U
npospayvHocTy, obecrneyrBaemor
MexaHV3Mamu.

OTcyTCcTBME OENCTBUTENBHO
HEOODBABJIEHHbIX MOCELLEHNI 1
BO3MOXXHOCTM BCTpEeYaTbCs C
3aKJIIOYEHHbIMUN HaeanHe, a TakxXe
npeHebpexeHne BbiIBOgAMU 1
peKoMeHaaLUMsiMn OBLLLECTBEHHbIX
HabnogaTeNbHbIX KOMUCCUIA, SIBNSIOTCA
npo6nemon BO BCEX CCNEQYEMbIX
cTpaHax. ConpoTuBeHnE BnacTem
ApMeHUn cnegoBaTth MW, NO KpanHen
Mepe, Npr3HaBaTb 3aKI04YEHNS TPy
MOHUTOPWHIra — BCEro NNLLb OAVH U3
NPYMEPOB TOMY.

Co3spanne HIMM noka He npuBeno
K YNYYLIEHWIO 3aLUNThI OT MbITOK.
3akoHopgaTtenbcTtBo 06 HIMM B cTpaHax,
rae OH CyLlecTBYeT, Ae(MEKTHO U He
oTpakaeT BCeoObeMOLWMIA MaHOaT,
npenycMoTPeHHbIN PakynsTaTuBHbIM
npoTtokonoMm K KIIM, He cogepxuT
OeTallbHbIX rapaHTuin He3aBUCUMOCTN,
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cB06OHOro OT BMELLATENLCTB
OCYLLECTBNEHNA KOMMNETEHLMMN U
obecne4veHns ahheKTUBHLIX METOO0B
paboTbl. B TO Bpems Kak NpoeKTbl 3aKOHOB
B cTpaHax LleHTpanbHom A3nn saBnsoTcA
6onee nogpo6HbIMKU 1 MOTEHLUMNANBHO
CMOCO6HbI NPEANIOKUTL BCEOOBEMNIOLLNI
MaHgaT, HegaBHNe cobbiTus B KasaxctaHe
BHOBb BbI3blBalOT 06ECMNOKOEHHOCTL B
OTHOLLIEHUN HE3ABUCMOCTU ByayLiero
HIMM n ero cnocobHOCTU NPOBOANTL
MOHUTOPWHT.

DYHKLMOHNPOBaHNE NHCTUTYTOB
oMbyacMeHa, TPaaMLMOHHO obpallaroLLero
BHVMMaHWe Ha OTAENbHbIE Cllydamn n Nx
OLIEHKY Ha OCHOBE HaLMOHaNbHOro
3aKoHo4aTenbCcTBa, 40 CUX Nop TpebyeT
NPUCNOCOBNEHNs K PasfiyHbIM acrnekTam
NPEBEHTUBHOIO MOHUTOPWHIa C LENbo
BbISIBJIEHUS CTPYKTYPHbIX HEAOCTaTKOB
1 hopMynMpoBaHMS PeEKOMEHAALNIA,
HanpaBfieHHbIX HA BHEOPEHNE
MEeXAyHapOoaHbIX CTaHAapPTOB.

B pyawuu, roe HIMM ycnelwHo
(hYHKLUMNOHUPYET, ero cosgaHuve npusesno
K POCMYCKY OpraHoB rpa>xgaHCcKoro
KOHTPOS, YTO NPUBESIO K CHXKEHUIO
BO3MOXXHOCTEN NPOMIaKTU4ECKOro
MoOHUTOpUHra. B Apmenun HINM Bce
eLle He cTan JOMOSIHEHNEM U Pa3BUTUEM

ycnewHo paboTatowmx Mpynn MOHUTOpPUHra
NONINLAN N TIOPEM.

O6ecnoKOeHHOCTb Mo NoBOAY
He3aBMCUMOCTN OMOYACMEHOB CTaBUT
BOMPOC O HAOEeXXHOCTU U 3 HEKTUBHOCTHN
nx paboTbl B kayectse HIMM. B
Azepbalig>xaHe 3TOMy MeXaHU3My He
yA2aN10Cb YCTAHOBUTb HW OQHOrO Cryyas
MbITOK WUN XXECTOKOIro obpalleHns B
npegenax CBOe IPUCONKLNW, B OTINYME,
Hanpumep, oT EBponerickoro Cyna
Mo NpaBam 4YesfioBeKa, KOTOPbIN yXKe
Hallen psg HapyLIEHWUA 3anpeTa MbITOK,
paccMaTpuBasi UHOUBMAYabHbIE >Kanobbl.

YKpenneHne He3aBUCUMOCTMH,
pacmpeHne NOAHOMOYNA U
COBEpLUEHCTBOBaHNE METOLOB PaboThl
ocTalTcsa Hanbosiee BaXKHbIMU
Bonpocamu pedopmMbl B TEX CTpaHax, roe
MOHUTOPUHIOBbIE MEXAHN3MbI CYLLIECTBYHOT.
Ypokn, nasneyeHHble B HazHadeHun HIMM B
PErnoHe Ha CEeroaHsALLHNA OeHb, YMECTHbI
N UMEIOT OCTOBEPHYIO SMMUPUYECKYIO
LLeHHOCTb B CBS3M C COMNOCTaBUMOCTbIO
rOCyAapCTBEHHbIX 1 MEHNTEHLMAPHbIX
CUCTEM B pasHbIX CTpaHax, a MnoTomy
OOJDKHbI MPUHUMATBLCS BO BHUMaHUE TEMU
rocygapcTBaMu pernmoHa, KoTopbiM eLle
npegcTouT co3gatb HIMM.




MEXAHU3MbI MO NPEAOTBPALLEHMIO MbITOK B AEBATU CTPAHAX CHI. CeoaHbiit foknaa 31

PekoMeHpgauuu

- B oTHOWeEHNN 3aKOHOAaTeIbCTBA:

1.

MbITKa Oo/mKHa bbITb

OTAENbHBIM NPECTYNIEHNEM BO
BHYTPUrOCYAapCTBEHHOM YrOSIOBHOM
npase 1 gomkHa 6bITb onpeaeneHa B
cooTtBeTcTBMM co cTaTtben 1 KIIM, oHa
OOJKHA paccMaTpmBaTbCs Kak TsXXKoe
NPECTYMNEHNE;

NCNONIb30BaHNe [OKa3aTeNbCTa,
MOJIyYEHHbIX MO MbITKaAMK, OOJIKHO
ObITb 3aNpeLLEHO 3aKOHOM, 3a
NCKJIIOYEHMNEM B OTHOLLEHMMN LA,
OOBUHSIEMOr0 B COBEPLUEHNM MbITOK,
Kak [oKasaTenbCTBO TOro, 4YTO Takoe
3asBneHne 6bino caenaHo (cT. 15 KIM);
9TOT 3anpeT Ao/MKeH 3hPEKTUBHO
cobnoaaTbCs Ha NPaKTUKE;

. PakynsTaTBHbIN NPOTOKON K

KOHBeHLl,I/II/I NMPOTUB MbITOK OO0J1XKEH
ObITb paTndUUUPOBaH CTPaHamu,
KOTOpbIE ellle He caenanu aToro;
HauoHasIbHble NMpeBeHTUBHbIE
MeXaHN3Mbl OOJI>KHbI ObITb

HasHa4eHbl C Lenbio obecneveHns
NPoguUNaKTUYeCKOro MOHUTOPMHIra
BCEX MEeCT Cofep>XaHns rnofg ctpaxei;

- B oTHOWeEHNHN paccnenoBaHuin:

4. paccnepoBaHue xanob Ha NPUMeHeHne

NbITOK OO/MKHO ObITb BO3/IOXKEHO Ha
opraHbl, NHCTUTYLNOHAJIbHO, JINYHO

n CbI/IHaHCOBO He3aBUCKUMblE OT TeX,
KTO NpeanonoXXnUTesibHO npnvacTeH K
MNbITKaM;

paccrnenoBaHns 3asBAeHUA O
NPVMEHEHUN MbITOK JOJKHbI
NPOBOAUTLCS HE3aMeONTENBHO,
He3aBKCUMO, 6ecnpucTpPacTHO

W TWaTeNbHO; pe3ybTaTbl

TaKux paccnefoBaHuii 4OMKHbI

ObITb NY6ANYHO AOCTYMHbI, 3a
paccnefoBaHeM OOSHKHO crefoBaTth

nogsinHHOE yrosioBHoOe npecsieqoBaHune;

Bpayu, oTBevarLlme 3a MeanLNHCKoe
OCBUOETENbCTBOBAHNE XXEPTB

MbITOK, OO0JI>KHbI ObITb HE3ABNCUMbI
OT aAMUHUCTPALMN YUPEXXOEHNIA
cogep>kaHns nop CTpaxken, Bce
TPaBMbl, a TaK>Xe CBNAETENIbCTBA
MOpanbHOro Bpeaa, A0JIKHbI

ObITb Hagnexawm obpasom
3ahnKCMpPOBaHbI;

6peMs [oKasblBaHWS MbITOK HE AOKHO
BO3J1araTbCsi UCKJIHOHUTENIbHO Ha
XKEpTBY;

- B oTHOLWIEHUN YyCNOBUIA coaepXXaHusa
nopg cTpaxeim:

8.

YCNOBUS COOEPXKaHWs NOL, CTPaXew,

B yacTHocTu, B noanumm n 8 CN30
OOJDKHbI ObITb YNy4LleHbl, YTOObI

OHU COOTBETCTBOBAJIM HOPMaM U
cTaHgapTam MeXAyHapo4HOro npasa ;

TEeM, YbW YCNIOBUS COAEP>KaHUS MOA
CTpaxken HapyLatoT KOHBEHLMIO
NMPOTUB MbITOK U, rAe 3TO NPUMEHUMO,
EKIMY, gon>xHbl 6bITb NpeaocTaBeHb!
cpencTsa 3alnThbl, OHN LOJIKHbI
BKJIlOH4aTb B cebsi nepeBos B
Hagnexallime ycnoBusa Copgep>XxaHus u
KOMMeHcauuto;

10.40CTYN K MEOULMHCKOMY

11

o6Ccny>XnBaHNO B MecTax

nneHns cBobodpbl AOMKEH BbITb
rapaHTUpPOBaH; B YaCTHOCTU, AOKHA
6bITb 0O6EecnevYeHa He3aBNCMMOCTb
MeOVLMHCKOro nepcoHana u gonyck
HEe3aBNCUMbIX Bpadell K 3aKH04YEHHbIM;

. OpraHbl MOHUTOPWHIa, HECMOTPS Ha

KOHMAeHUMANbHOCTb MEANLIMHCKNX
OaHHbIX, OOJKHbI UMEeTb JOCTYI

K MEAVLMHCKON AOKYMEHTaLMK
3aKJ/IOYEHHBIX B LieNsiX paccnenoBaHuns
3asiBNEHNIN O MPUMEHEHUN MbITOK;
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- B oTHOWeEeHUn oMOyaCMEHOB:

12.

13.

14.

HE3aBNCNMOCTb OM6yJJ,CMeHOB oT
WCMOJSIHNTENBHOWN BNacTu A0/KHA ObITb
rapaHTnpoBaHa;

npaea oMOyOCMEeHOB Ha nNpoBefeHne
HeoObsIBNIEHHbIX NMOCELLEHNIA MecT
coaep>KaHunsl Nof, cTpaxkel U BCTpeY ¢
3aKJIl04EHHbIMU HaeanHe OOKHbI ObITbh
rapaHTUpPOBaHbl 3aKOHOA4ATENbCTBOM;

OMOBYACMEHbI AOIKHbI 3 (EKTUBHO
1n3y4aTtb 1 NpencTaBnsATb B CBOUX
Joknagax napnameHTam u rnasam
rocyaapcTB BOMNPOCHI, CBA3aHHbIE C
npeaoTBpaLLEHNEM MbITOK N )XECTOKOrO
obpalleHunsi, BHE 3aBUCMMOCTN OT
TOro, HagHa4eHbl 1 oHn HIMM nnn
HEeT; 015 9TOro OMOYACMEHbI OO/MKHbI
COTPYOHUYaTb C MOHUTOPWHIOBbLIMUA
MexaHu3mMamm C yHacTnem
rpa>kgaHcKoro obLLecTBa;

- B OTHOLEHNN MOHUTOPUHIOBbIX
MEeXaHM3MOB C y4acTuem
rpaxgaHckoro obuiecrBa:

15.

16.

17.

He3aBUCUMO OT TOro, NpegnonaraeT nm
HINM B KOHKPETHOW CTpaHe y4acTue
rpa>kgaHckoro obLecTsa, JOCTynN
MOHUTOPUHIOBbIX MEXaHU3MOB C ero
yyacTeM B MeCTa Cofep KaHus nog,
CTpaxken AomKeH ObITb PacLUMpPEH,
4TOObI OXBaTUTb BCE TUMbI TAKUX

MECT B COOTBETCTBYIOLLNX CTPaHax;
MONMLENCKNE YHaCTKN HE OOJSIKHbI
ObITb CBOOOHbI OT KOHTPONS;

MOHUTOPUHIOBbIM MEXaHN3MOB C
ydacTnem rpa>kgaHckoro O6U.l,eCTBa
OOJI>KHbI ObITb 3aKoHOoOaTesIbHO
npepocTaB/ieHbl BOSMOXXHOCTU
nposeneHns HEeOObSABIEHHbIX
BN3NTOB, BCTPEY C 3aKJIYEHHbIMI
HaegnHe, y4acTtusa 3KCnepToB n/vinn
nepesogynkKoB B BU3NTAX;

MecTa cofeprKaHns Nog CTpaxken
014 BOEHHbIX, y4pexXneHnsa ansa

18.

19.

HEeCcOoBepPLLUEHHONIETHMX, B TOM YuCrie
LUKOMbI-UHTEPHATbI U AeTCKMe aoma,
ncuxnaTpuyeckmne yupexaeHus

W T.0. AOSKHbI OblTb NPeaMeToM
HEe3aBUCUMOro MOHUTOPWUHIa, KOTOPbIN
obecne4nBancs 6bl B COOTBETCTBUU C
MaHgatamy HMM 1 MOHUTOPUHIOBbLIX
MEXaHN3MOB C y4YacTnem
rpa>kgaHckoro obLecTsa;

rocyfapcTBeHHoe h1MHaHCUpoBaHne
[OMKHO BbITb AOCTYMHO AJiSA
MOHUTOPVHIOBbIX MEXaH3MOB C
yyacTieM rpa)kgaHckoro obLecTsa,
4TOObI, MO KpaiHei Mepe, NoKpbIBaTb
pacxofbl, MOHECEHHbIE X YNeHamu s
obecneveHunst reorpadn4eckoro oxeara
MOHMTOPWHIra B CTPaHe;

[oknagbl MOHUTOPUHIOBbIX
MEXaHN3MOB C y4acTheM
rpa>kgaHCKoro obLiecTsa AOJIKHbI
nocnenoBaTefibHO Pean30BbiBaTbCS
MCMNOJIHUTENBHON BNACTbIO;

- B otHoweHnn HIMM:

20.

21.

22.

23.

HIMM pon)xeH 6bITb HE3aBUCUMbIM,
Kak OT NpaBUTENbCTBA, Tak 1 OT
OpraHoB, KOTOPble eMY MOPYYEHO
KOHTPONMPOBaTh;

HIMM pgomxeH prHaHcnpoBaTbCs
Hagnexawm obpasom n He
OOJDKEH 3aBNCETb OT YaCTHOro
huHaHCMpoBaHWs ONSA BbINOJHEHNS
CBOEro MaHaara;

maHpat HIMM pomxeH 6biTb

YETKO U3MI0XKEH B OENCTBYOLLEM
3aKoHOOaTenbCcTBE U ObITb
KOMMJIEKCHbIM, BKJtO4asi, B
cooTBeTcTBUN C DaKynsTaTUBHBIM
npoTokonom K KII, Bce mecTa, roe
noan MOryT 6bITh NMLLEHbI CBOOOAbI;

HauMOHaNbHOE 3aKOHOOATENbCTBO
06 HIMM pon>xHo oTpa)kaTb BCe
MOSTHOMO4KSI, 3aKPENMJIEHHbIE

B cTaTbe 19 ®akynsTaTMBHOIO
npoTokona K KIIM, a nmeHHo:
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24,

25

perynsipHoe pacCcMoTpeHne
BOMpocoB 06 obpatleHnn ¢

nmuamu, NnweHHbIMU cBobofbl,

npaBo AenaTtb pekomeHgauum
COOTBETCTBYIOLLUM OpraHam BnacTu

1 NpencTaBnsTh NPEASIOKEHNUS

1 3aMevaHuns, KacaroLmnecs
OeNCTBYIOLLEro 3aKOHOAAaTeNbCTBA UK
3aKOHOMPOEKTOB;

MexXaHn3mMmam OO0JIKHbI ObITb
obecneyeHbl rapaHTum
6ecnpensaTCTBEHHOO OCYLLECTBIIEHMS
CBOEro MaHgara, B YaCTHOCTW, YacToTa
NOCELLEHNI MECT COAEPXKaHMs Nog,
CTpa)kel goskHa ObITb onpeneneHa
3apaHee (Hanpumep, B rogoBOM MnaHe
noceLeHuni);

.HIMM ponxHbl perynsipHo coobuiaTb

0 cBoOuX BbiBOAax; goknagpl HMM
OOJDKHbI Ny6IMKoBaTbCA NO KpariHen
Mepe pas B rop;

26.

27.

28.

MexaHn3mMaM OOSKEH ObITb
rapaHTMpoBaH 6ecnpensTCTBEHHbIN
N HEOODBSIBIEHHbI AOCTYM B MecTa
cogep>kaHna nog CTpaxken, B

TOM 4KCre, MPaBo Ha BCTPEYN C
3aKIF04EeHHbIMW HAeQuHE;

rocygapcTsa OOKHbI
nocfiegoBaTeslbHO peanns3oBbiBaTb
pekomeHpaumm HIMM n BcTynatb

B Qnanor ¢ HUM OTHOCUTESbHO
TpebyeMbix Mep, Kak 3TO 3aKpeneHo
B cTaTbe 22 PaKynstaTuBHOro
npoTokona K KIT;

cospanune HIMM He gon>kKHO NpuBoanTb
K POCMNYCKY CYLLECTBYOLLNX
MOHUTOPUHIOBbIX MEXAHNU3MOB C
y4acTueM rpa>kfaHcKoro obLecTBa,
3TWN MEXaHM3Mbl AOJIKHbI AOMONHATD

Apyr apyra.
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