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EQUALITY OF THE PARTIES IN RESPECT TO THE LIBERALIZATION
OF PROCEDURAL LEGISLATION

A modern world shows the trend of liberalization of a criminal law. It applies to the
regulations governing both - material criminal, as well as procedural relations. One might
say that with the adoption of the new Procedure Code on 9% October 2009 (came into
force on 1% October 2010), Georgia made an important step towards the liberalization of
procedural legislation.

Although, Georgia belongs to the Roman-German type law group, an important digression
took place towards the Common law system. This is natural, as in the modern era, trends
of approximation and harmonization of legal systems are being observed.

During recent years Georgian criminal law was based on the so called “Zero Tolerance”
policy with the motto — “Everyone in Prison”.

The aim of Zero Tolerance was not to leave any, even minor, offences without response
and thus, minimize the level of crime in the country, change the public attitude towards
crime and eradicate an impunity syndrome.';

The disastrous results of the policy is well-known — starting with the overcrowded prisons
and penitentiary establishments, where the protection of human rights and guarantees
of the prisoners was overlooked as arrested and imprisoned persons had to sleep and rest
in turns, to the colossal number of people with criminal record. Zero Tolerance policy
introduced syndrome of excessive strictness to the criminal proceedings.

Changing repressive criminal policy to the liberal one led to important changes in the
procedural law. These changes aimed at simplifying criminal proceedings, enhancing
guarantees to protect constitutional rights and freedoms of the citizens and ensuring
equality of the parties at every stage of the criminal proceedings.

A fundamental novelty of the current Procedure Code is building a process on the basis
of the equality of the parties and adversary. Classic adversarial model is based on the
initial provision that criminal proceeding is the dispute between the state and a convict,
taking place in the court. In such dispute, both parties have equal opportunities to obtain,
submit and examine evidences. According to the current Procedure Code of Georgia,
classic adversarial model, initially existing in the countries with common court system (in
particular, England and USA), was introduced.

Prosecutor and defence — these two parties confront each other in criminal proceedings.
They have different legal statuses, which were taken into account during the research. In
particular, equality of partiesinclude only pure procedural aspects, or, in other words parties
are only procedurally equal, meaning that the parties are equipped with equal rights and
responsibilities. So called equality of normative acts are manifested with the law granting

1 See WWW.justice.gov.ge
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equal opportunities to obtain, submit and exercise evidences to both - prosecution and
defence parties. The parties have equal opportunities to use legal procedural methods to
justify their position, opinions and requirements and to extinguish evidences submitted
by another party. However, it would have been more correct to say that the parties are
in almost equal positions. They have different procedural circumstances, as the burden
of proof lies on the prosecution party and any doubtful issue is defined in favour of the
accused. Prosecution acts against a personal interest. It aims to serve justice and fairness.
An accused is not responsible for taking interests of justice into account, but only serves
his/her personal interests.

We think, it will be a vain attempt to justify how the equality of parties is important in
ensuring fair justice. But, it should also be mentioned that without equality of the parties a
criminal proceeding would have become an arena for unequal fight. As a result, instead of
fair justice, we would get unilateral and unfair proceedings based on the revenge, which
is absolutely inadmissible in a democratic society.

With the background of radically different criminal policy (we mean changing Zero
Tolerance policy with the liberal approach), it is interesting to observe what has been
changed in respect with equality of the parties in the procedural legislation since its
adoption, what steps have been taken through liberalization, what the achieved results
are and in which regard the legislation needs improvement. The present research is the
modest attempt to address the topics mentioned.

The research describes equality of the parties towards the following topics: diversion and
mediation of juveniles and adult diversion; status of the accused person and terms of being
accused; equality of the parties and plea bargain; equality of the parties at the stage of
court trial in respect with the liberalization of the procedural legislation.

The research demonstrates that after adoption of the new Procedure Code in 2010,
important steps have been taken towards the liberalisation of procedural legislation
aiming to ensure equality of the parties and adversarial principle. Although, most of
the changes should be discussed and assessed in a positive light, legislation still requires
improvements and refinement. In addition, equality of the parties shall be achieved not
through the equality of procedural rights, but through ensuring the realization of these
rights. Otherwise, fair justice cannot be guaranteed.

Nona Todua
Doctor of Law, Professor

Thilisi State University
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SOME ASPECTS OF OPTIMIZING THE COMPOSITION OF THE
FIRST INSTANCE COURT

It is known that right determination of the court composition is a prerequisite for an
effective organization of court proceedings. This is why much attention is paid to the
court composition optimization problems throughout the world, taking into account the
category of crime and severity of the danger faced. This strengthens the safeguards for
those with criminal charges and may minimize court mistakes and direct material means
and human resources to the disposal of criminal cases of the relevant category. Thus,
research of the optimization of the court composition is still relevant.

The aim of the research is to study the peculiarities of the institute of Magistrate Court,
characteristics of the Georgian model of the Jury and issues of hearing of the juvenile cases
by the court within the frames of looking for the optimized versions of the first instance
court composition.

Magistrate Court

Institute of the Magistrate judge was established in Georgian jurisdiction after the
amendments to the Procedure Code were made in 2005. He/she performs duties within
the administrative-territorial unit included in the district (city) court. The research focuses
on the issues, such as appointing a magistrate judge, his/her authority in criminal cases,
extending the competence of the Magistrate judge after following the launch of the rule
on court interrogation comes in force, extending prospects of Magistrate judge jurisdiction
in order to quickly achieve justice in criminal cases, etc.

As a result of the judicial reforms in Georgia, the district (city) courts were enlarged,
Magistrate judge is included in the composition of the district (city) court, but performs
his/her judicial duties in the administrative-territorial unit, where the enlarged district
(city) court does not operate. If necessary, in order to avoid delays in the administration
of justice, head of the court may assign a judge to hear a case in the different specialized
composition (judicial panel) of the same court, as well as exercising the powers of the
Magistrate judge, and a Magistrate judge may be assigned to hear a case outside of his/her
territory in the district (city) court (Article 30 of the Organic Law on Common Courts).

The magistrate judge does not consider the merits of the criminal case. He/she is only
eligible to exercise actions envisaged under part 2 of the Article 20 of the Criminal
Procedure Code of Georgia in the district (city) court outside the territory of his/her duty.
Although, the Organic Law does not refer to trials, the mentioned provision is still not
straightforward.

The law requires more clarity. Thus, we consider part 2 of the Article 30 of the Organic
Law appropriate to be recorded as follows: “Magistrate judge may be assigned to exercise
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his/her duties (and not hearing a case) in the district (city) court outside the territory of
his/her duty”.

Current legislation provides extending the competence of the Magistrate judge after the
rule of court interrogation of the witness comes in force. It is known that enactment of the
rule was deferred until December 31, 2015. After the rule comes into force, interrogating
a witness on the stage of investigation will be possible only as an exception, on the basis
of the motion of a party submitted towards the Magistrate judge, which will require
increasing the number of Magistrate judges.

Institute of the Magistrate judge was introduced in order to ensure administration of
justice is fast and closer to people, but current legislation does not guarantee fast and
accessible justice. As the magistrate judge does not consider trial on the merits, citizens
from different cities have to pay visits to the enlarged district courts, thus facing financial,
as well as judicial problems. In case the legislator grants Magistrate judge the authority to
dispose criminal cases of less grave category, it will be possible to ensure administration of
justice is fast and closer to people.

According to the acting regulation, Magistrate judge is actually considered as the lowest
level judge of the judicial system. His/her authority is more connected to the investigation
stage than to the court hearing. Actually, the Magistrate judge prepares the criminal case
for the pre-trial session. However, despite the authority, he/she does not differ from
district (city) court judge. Appointment and dismissal rule of the judge is the same for all
judges and the law does not establish limited criteria towards a person to be appointed as a
Magistrate judge, which we consider inappropriate. If a Magistrate judge is a judge of the
limited jurisdiction and he/she will not be assigned to consider the merits of the less grave
criminal cases in future, he/she shall not be equalized with the district (city) court judge
and the Organic Law on the Common Courts shall separately envisage his/her legal status.
While participating in the contest, a candidate should be aware of the stages after which
he/she may be appointed as a district (city) court judge and vice versa — as a Magistrate
judge, as regulated in the countries with common and continental legal system.

Characteristics of the Georgian Model of the Jury

Jury system has thousands of years of experience. However it still has not lost its
relevance. Moreover, the system was first introduced in Georgia in 2010 and is one of the
most important novices of the existing procedural legislation. The subject of our research
are the gaps of the procedural norms governing the jury system. We mean the jury
selection procedure (maximum limit of inviting candidates imposed by law, prevalence
of ungrounded declinations, etc.), as well as topics related to jurisdiction of the jury, its
enactment on the whole territory of Georgia, annulling the verdict, appealing the verdict
of the jury, etc. In order to refine functioning of the jury and improve legislation, the
research justifies the necessity of making amendments to the Criminal Procedural Code.
Procedural norms regulating jury institute contains several gaps. Therefore, it is necessary
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to improve legislation through introducing legislative changes and ensuring efficient
functioning of the institute. In particular:

1. Article 30 of the Criminal Procedure Code identifies incompatibility and lists those
individuals who are unable to take part in a process as a jury. The list does not include
a person with a criminal record, while the law focuses on a person with administrative
punishment for the consumption of small amount of drugs and bans him from participating
in the process as a jury. We believe that the law should limit convicted person from acting
as a jury as well.

2. Article 330 of the Criminal Procedure Code determines a temporary jurisdiction of the
jury. According to the law, a jury disposes offenses under the Articles 109, 110 and 114
of the Criminal Procedure Code. But According to the first para of the Article 226 of the
Criminal Procedure Code, if the charges envisage deprivation of liberty as a sentence, the
case is disposed by the jury, which is not appropriate. The jury should dispose only some
of the particularly grave cases, as this type of court is expensive and opposes the principle
of fast justice. Nowadays, jury operates only in Tbilisi, Kutaisi and Batumi City Courts,
thus creating unequal conditions for defendants, as if the jury trial is the right of the
accused, not only those envisaged in the temporary justification rules of the jury court,
but all accused persons throughout the territory of Georgia shall be able to enjoy the right.

3. Jury selection procedure needs legislative improvement as well. The law allows to
invite no more than 100 jury candidates on the selection meeting of the juries. As the
judicial practice shows, 40% of the invited candidates attend the meeting, which is a very
low number for the selection process. The court has to hold several selection meetings in
order to select the number of jurors determined by the law, which is related to time and
significant financial resources. It is therefore justified that the legislation defines not the
maximum, but minimum amount of the candidates on both — initial and additional stages,
which will enable the court to make selection process more efficient.

4. According to the Criminal Procedure Code, in case the charges envisage life
imprisonment, the party has the right to 10 ungrounded declinations. In other cases, the
party has right to motion 6 ungrounded declinations. We believe that the quantity of
ungrounded declinations is too high. Particularly in case, if there are several accused people
in the case, each of them are given right to 3 additional ungrounded declinations. The same
right is given to the prosecution. It is necessary to decrease these numbers. It is advisable
to halve them. Namely, if the charges envisage life imprisonment as sentence, the party
should have 5 ungrounded declinations, in other cases - 3 ungrounded declinations. And
in case there are several accused people in the case, each of them should be granted with
a single additional ungrounded in capita. This amendment will contribute to prevention
of delaying jury selection process.

5. The jury make a verdict in a meeting room. However, before entering the meeting room,
jury experience different types of pressure. After the court hearing they go back to their
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residential places, experience influence of mass media and press, television, neighbours,
relatives and family members. In the USA, in order to keep “secrets of the meeting room”,
if needed, the court has right to announce “sequestration of the jury”. This is a special
decision meaning complete isolation of the jury during the court proceeding or verdict.
In such cases, the jury members are accommodated in the specially rented hotel rooms.
Any contact with the outside world is carried out only through the court bailiffs. In recent
decades, “sequestration of the jury” became the rarity and is only addressed during the
high-profile cases. It is preferable to introduce a regulation similar to American experience
of the “secrets of the meeting room” in Georgian procedural legislation, even only as an
exceptional rule for high-profile cases and proceedings with great public interest.

6. In case verdict clearly opposes the unity of evidences, is groundless and annulling the
verdict is the only way to execute a fair justice, the head of the meeting has right to annul
the guilty verdict of the jury and select a date for the new selection meeting. The judge
cannot exercise this right in case of the acquittal verdict, thus violating the principle of
equality and fairness, as in practice “it is possible that cancelling the acquittal verdict is the
only possibility of administration of the fair justice”.

7. The timeframe of the verdict determined by the Article 261 of the Criminal Procedure
Code is protracted. Efficient functioning of the jury court requires more optimal terms.
In particular, we believe the initial term shall be 3 hours and if the unified decision is not
reached within this timeframe, additional 3 hours may be determined. In case the jury
cannot make decision within the timeframe determined, or, in other words, show their
inability, instead of inviting a new meeting to select new composition of the jury, the
judge shall receive the case for disposal without the jury.

8. According to the Article 266 of the Criminal Procedure Code, the acquittal verdict of the
jury is final and not subject to appeal, but in some specific cases of guilty verdict, a party
may apply to the Appeal Court as a cassation procedure for a single time. In our opinion,
this also violates the principle of equality and justice among the parties. Moreover, the
fact that the acquittal verdict is not eligible for the appeal even when there are newly
discovered circumstances in the case is unjust.

Analysing cases disposed by the jury, gives us clear image about the characteristics of this
system and its functioning in Georgia. Since the introduction of the system until present
there are 17 cases disposed — 8 cases with verdict of guilty, 6 cases with acquittal verdict
and during 3 cases the position of the defence party was considered and case re-qualified
under less grave Article.

So called “verdicts under the question mark” and their extreme manifestation —
“nullification of the jury court” have been the drawbacks of the institute of the jury
court. Nullification is, when there is a great amount of evidence of conviction and despite
material or procedural requirements, jury decides on the acquittal verdict. In Georgian
judiciary practice problem of the nullification first appeared during the proceedings
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against Vazha Akhalkatsishvili, when the jury ignored clear evidences and decided on
the acquittal verdict. The jury vindicated the accused even in for the episode of offense,
which he himself confessed and made not doubtful. Besides, the jury panel unable to
make a decision is frequent in the judicial practice. This kind of jury is called “hung jury”.
In Georgian judicial practice, case of Okropiridze revealed the “hung jury”, when the jury
was not able to make a decision even within the reasonable timeframe determined by the
judge.

After generalization of the jury court characteristics in the foreign countries and regulations
envisaged by the Georgian legislation, we can conclude that in order to refine functioning
of the jury system already mentioned as a specific suggestions and recommendations,
amendments to the Georgian Criminal Code are necessary.

3. Juvenile case proceedings in the court according to the Juvenile
Justice Code

On June 12th 2015 Georgian Parliament adopted Juvenile justice Code which represents
a complex normative act. Among its norms of different types and content, we only
focus on the rules regulating disposal the case in the court, as well as those characteristics
and novelty this act has brought into the legal system of Georgia. According to part 2 of
Article 11 of the Juvenile Justice Code, the court is responsible for prioritizing the cases
of juveniles in conflict with the law. It has to be mentioned that the Criminal Procedure
Code determined the priorities in a different way and, in order to ensure just process and
fast justice, it obliges the court to prioritize the cases where imprisonment against the
accused is used as a preventive measure (part 3 of Article 8 of the Criminal Procedure
Code). It is necessary that two Codes mentioned above were converged and the factors
taken into consideration while prioritizing the cases by the court clearly defined.

The main novelty of the Juvenile Justice Code is that juvenile proceedings are only led
by persons specialized in juvenile justice. If prisoner is a juvenile, for one offence case he/
she can only be convicted no more than 6 months, unless during this term he/she is not
accused for another crime. It is obvious that this term is different from the 9-month-term
determined by the Article 169 of the Criminal Procedure Code. Thus it is necessary to
bring these two documents in compliance with each other. To this end, a reservation, as
a blanket norm, shall be made to part 8 of Article 169 of the Criminal Procedure, stating
that the Juvenile Justice Code shall determine the imprisonment term for a juvenile.

The Juvenile Justice Code determines quite tight terms for the disposal of juvenile cases
in the appeal and cassation courts (1 and 3 months respectively), serving best interests of
a child. In this case the Criminal Procedure Code needs amendments as well. Indication
should be made that the disposal of a juvenile case in the appeal or cassation, as well as the
terms for making a decision is regulated by the Juvenile Justice Code.

The above amendments aim to protect the best interests of the juveniles, but the
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legislation still needs refinement. In some countries, juvenile court is represented as a
separate unit of a judicial system — specialized court. For example, juvenile court exists
in Belgium, England, France, Greece, Italy and etc. According to the Article 83 of the
Constitution of Georgia and the Article 2 of the Organic Law on Common Courts, this
means that creation of a juvenile court in a judicial system is only possible on the basis
of a constitutional amendment, which can be considered as a far prospective. Creation of
a new court requires important material and human resources. Taking into account the
circumstances mentioned, it would be reasonable to create juvenile trial board or chamber
within all three judicial levels. Such a solution of the issue differs from the system proposed
by the Juvenile Justice Code, according to which, a case of the crime committed by a
specific juvenile shall be disposed by the judge specialized in juvenile justice or a board
minimum 2 members of which are specialized. This is insufficient. In order to ensure
efficiency of the juvenile justice, it would be reasonable to create juvenile trial board or
chamber within all judicial levels, which will be permanent and dispose only criminal
cases committed by juveniles. To this end, it is necessary to increase the number of judges
and give them a comprehensive training course aiming at the thorough understanding of
physical and intellectual development of a juvenile, their needs, interests and aspirations
and eventually ensuring just and unbiased justice while taking the best interest of a child
into account.

Irina Akubardia
Doctor of Law, Associated Professor

Tbilisi State University
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CRIMINAL JUSTICE REFORMS

The research covers the following issues: imposing more lenient sentence than the
minimum set by law; conditional sentence; planned reforms to the Private part of the
Criminal Code; problem of the sentence individualization.

Imposing More Lenient Sentence than the Minimum set by the law

According to the Article 55 of the Criminal Code, the court may impose a sentence
below the lowest limit of the extent of sentence determined under the relevant article
of this Code, not only in the form of deprivation of liberty, but of any other types of the
punishment as well.

What does ,the right to impose a more lenient sentence” mean and in what cases
it may be used?

This “more lenient” sentence is an alternative sentence determined by the General part
of the Criminal Code, but in the case given, it is not considered by the relevant Article of
the Private part under which a person shall be tried.

Which legislation gap this rule under the Article 55 of the Criminal Code
allowed to fill in favour of a person?

According to the law of April 28th, 2006, plea agreement between the parties was set as a
precondition for the application of the Article 55 of the Criminal Code. This means that
the court does not have right to use the Article 55 of the Criminal Code with his own
discretion against the accused unless it is not preceded by the “sanction” of a prosecutor
for a plea bargain. This is obvious limitation of the judiciary. In any of the examples
given above the court will not be able to use the Article 55 of the Criminal Code unless
the accused has not signed a plea agreement with the prosecutor. In this condition,
the prosecutor has indirectly become a master of the use of the Article 55, which is
unacceptable for a country pursuing rule of law.

What kind of amendments to the Article 55 of the Criminal Code shall we
expect from the draft law proposed by the Criminal Justice Interagency Coordination
Council under the Ministry of Justice? According to the draft law, the wording of this
article is as follows:

1. “The court may impose a more lenient sentence than set under by relevant article of this
Code, or a more lenient sentence if:

a) A plea agreement is signed between the parties, or

b) Less serious crime is committed, the accused has no criminal record and
there is a totality of the mitigating circumstances in the case, which is the
reason for the judge to consider that the aim of the punishment determined
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by the law, can be achieved by imposing a more lenient sentence than set
by Law.

c) Sentence imposed in cases determined under paragraph “b” of part 1 of this
Article shall not be less than the half of the most lenient sentence allowed
by Law.

The draft law should be refined so that the judge could use the Article 55 to the full extent.
In the proposed draft law, it is limited to the case of grave crimes. The application of the
Articles is hindered by the fact of having criminal record even for the crimes committed
due to the negligence, thus excessively limiting the opportunity to use the Article with
the court’s initiative. It is also unjustifiable that one of the preconditions of the use of the
Article is a confession.

The edition of the Article 55 shall be as follows:

“The court may impose a more lenient sentence than determined under the relevant
article of this Code, or a more lenient sentence if:

1. There are particular mitigating circumstances;

2. A plea bargain is signed between the parties;
Such edition will determine two alternatives of using the Article 55:

a) Ability of the court to use it at full extent, in case there are particularly mitigating
circumstances, and

b) Using it when a plea bargain is signed between the parties, during which it is
possible that there are no particularly mitigating circumstances in the case.

Advantages of the project over the proposed edition are as follows:

a) According to the project proposed by the committee, one of the preconditions of the use
of this Article is the totality of mitigating circumstances, making its application possible
in cases where there is only one mitigating circumstance, such as affect. This means, the
court will not be able to use it in the examples given above, if there is no plea bargain
between the parties, which is not reasonable.

b) According to the project, the Article cannot be used if a person has criminal record
even for the unintentional crime, or has committed particularly grave or deliberate grave
crime, which can even not be listed as violent. Thus, such limitation is not reasonable.

Sharing our proposed edition of the Article 55 of the Criminal Code will expand the area
of its application, contributing to the short term imprisonment as well as the use of other
alternative sanctions and thus, alleviating the prisons.
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Conditional Sentence

Nowadays, there are a number of limitations on the use of conditional sentence. Namely,
Article 63 of the Criminal Code indicates that:

a) A plea bargain shall be signed between the parties (part 1 of the Article 63);
b) No particularly grave or intentional grave crime shall be committed (part 2);

(Therefore, only intentional less grave or unintentional crime may be committed (para 3
of the Article 63);

c¢) The person must confess the crime and/or cooperate with the investigation (para 3);

d) Should not have criminal record for the particularly grave of intentional grave crime.
(Can have criminal records for less grave or unintentional crimes) (Para 3);

e) Should not have criminal record for two or more crimes, even if they are less grave
(para 4), thus also limiting the use of conditional sentence;

As for the number of criminal records for unintentional crimes, it does not matter;

Lastly, it should be mentioned that, according to the Article 63, the necessary precondition
of imposing a conditional sentence is a plea agreement between the parties. In case such
agreement is absent, conditional sentence is not used, even though a person has no
criminal record and now has committed less grave or unintentional crime.

Moreover, before the legislation amendments were made to the legislation in August
2014, it did not consider all the cases of plea agreement as a precondition to the conditional
sentence.

How the draft law produced by Criminal Justice Reform Interagency Council’s
Legislative Reform working group under the Ministry of Justice regulates the
application of conditional sentence?

According to this draft law, conditions existing before 2006 are restored and what is more
important, it does not have a plea agreement as a precondition, which, undoubtedly, is a
step forward.

As for part 5 of the Article 50, it regulates the issue of using conditional sentence when
imprisonment with a set term is imposed. In such cases not the whole term, but a part of it
shall be considered as conditional. A convict shall serve the rest of the sentence.

It has to be mentioned that in this case, the gravity of a crime is not important; namely, it
may also be a particularly grave crime. The conditions include:

a) A convict (accused) shall confess the crime (if there were no witnesses during or right
after the crime was committed),
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b) Name the accessories and
c) Cooperate with the investigation.

The question follows: Can the court use para 5 of the Article 50 of the Criminal Code
when there is no plea agreement between the parties? In other words, is a plea agreement
necessary and formal precondition to the use of this norm?

According to the conclusion of para 5 of the Article 50 edition, a plea agreement between
the parties shall exist in this case too.

If the legislation aimed to allow the court to use this Article, then the edition shall be
formulated otherwise.

It should be mentioned that introduction of the possibility to consider part of the sentence
as a conditional to the Criminal Code could be a progress, if we remove the necessity of
a plea bargain. It will be a step forward, because, as we already mentioned, although the
judges were not restricted in the use of conditional sentence earlier, they never used it
in case of particularly grave crimes. Applying conditional sentence in case of intentional
grave crime was also rare.

According to the draft law prepared by the Ministry of Justice, a plea bargain is not
necessary to consider part of the imposed sentence as a conditional. Therefore, if the court
has possibility to consider not only the full sentence as a conditional, but only a part of
it as well, this will expand the possibilities to use the institution, which on one hand is a
human act and will contribute to discharging the prisons, on the other.

Planned reforms to the Private part of the Criminal Code

The next topic discussed in the research is the impracticality of the legislative amendments,
which, in recent years (2006 and onward) has groundlessly expanded the area for several
norms of the Private part of the Criminal Code. This, actually, contributed to the
criminalization of the actions.

Itisinteresting that there has been a case during recent years, when due to the amendments
to the criminal legislation in Georgia, a lenient sentence was imposed for the crime
of one of the grave categories.

The case concerns the Article 117 of the Criminal Code — Intentional grave damage to
health, seriously amended during April 28, 2006 legislative changes.

In particular, before the law mentioned above came into force, the Article covered
particularly grave crime (punishable by imprisonment ranging from one to eight years
in length), but after the legislative changes it covers less grave crime (punishable by
imprisonment ranging from three to five years in length).
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As we can see, the minimum limit was increased, but the maximum limit is more
important, as it is the factor determining a category of the crime.

In this concern, the following question arises: Is this the fact of liberalization of the
criminal justice by the Georgian legislator?

It is well known that many countries combine authoritative and liberal models of the
legislation. In other words, sometimes the country is liberal in one aspect and authoritative
in another (compare Jean Pradel, Comparative Criminal Justice, edited by prof.
T. Ninidze, p. 88).

Maybe, by adopting this law in Georgia, we have the same situation? To answer the
question, we have to first evaluate to what extent such mitigation of a sanction envisaged
by para 1 of the Article 117 of the Criminal Code was a reflection of liberalization?
Considering these changes as liberalization could be possible, if the legislator had also
mitigated the sentences for other crimes against health as well.

The point is that other crimes envisaged under this part (less serious or light damage to
health) have not been amended at all in regard with the mitigation of a sentence.

Apart from the norms described above, the research provides analysis of different Articles,
as well as the recommendations based on which the draft bills are prepared.

Sentence individualization

Lastly, we will dwell on the amendment made in 2006, based on which, sanctions under
several Articles of the Criminal Code have undergone changes. In particular, minimum
and maximum limits of the sentences were brought closer by increasing minimum and
decreasing maximum limit.

Such amendments were made to the intentional grave damage to health (as we have
already mentioned above), as well as most sexual offences (e.g. if a rape was punishable
by imprisonment extending from three to seven years in length before, it has changed to
imprisonment extending from to six years) and illegal imprisonment (Article 143 of the
Criminal Code). As for the hostage-taking, minimum term of the sanction has increased,
but maximum term still remains 10 years, etc.

This type of changes to sanctions, according to which minimum and maximum terms
of imprisonment term were brought closer (Often the range between them is just two
years), makes it obvious that the possibilities for the judge to exercise principle of sentence
individualization were significantly limited. This is unjustifiable.

In addition to this, Supreme Court of Georgia received guidance recommendations
and proposals (so called guidelines) towards the inferior courts several years ago. The
guidelines describe in details in what circumstances the judge shall impose the sanction
of a particular type and size for the most common offences. Moreover, when it comes to
imprisonment, a judge has right to impose imprisonment term with the difference of plus/
minus 6 months. The judge has to justify the decision.
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In the near future, our legislation shall also be amended in respect of imposing a sentence
proportionate to the threat of the crime. At the same time, a judge shall be given a
possibility to actually experience principle of sentence individualization. This process has
been already started on the legislative stage and refers to the sexual offences. In particular,
according to the law adopted on November 27 2013, punishments for this type of offences
were tightened. For example, offence under para 1 of the Article 137 of the Criminal Code
(rape) became punishable by imprisonment extending from six to eight years in length.
As for the sexual intercourse or other action of sexual character with a person under the
age of sixteen (Articles 140 and 141 of the Criminal Code), their category was changed
becoming an offence of a grave type, which is fair.

As shown from this novelty, trend of bringing minimum and maximum thresholds of the
sentence closer remain topical (imprisonment extending from six to eight years in length),
thus limiting a judge as regards the sentence individualization.

Nona Todua

Doctor of Law, Professor

Tbilisi State University
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Torture, or threat of torture as a circumstance excluding criminal responsibility;
Qualification of the action of an officer, when torture or threat of torture is used to
obtain testimony given under coercion

l. It is disputable how to qualify the action of an officer, when he uses torture or
threat of torture to get desired testimony from a person (accused, as well as a victim or a
witness), as there are only a few Articles containing signs of such action in the Criminal
Code of Georgia.

These Articles are — Torture - Article 144! of the Criminal Code (which can be
found in the chapter on the crime against human rights and freedoms), forcing to give
explanation, testimony or opinion — part 2 of the Article 335 and paragraphs “b”
and “c” of part 3 of the Article 333 of the Criminal Code 335 (abuse of power),

found under the paragraph on malfeasance.

In order to answer the question, the issue of interrelation between these norms shall be
solved. Particularly, is it a collision of norms or competition between the norms?

If there is collision of nhorms (or a case, when a single action qualifies under two
different Articles), then there are several solutions. According to one of them, supremacy
is given to the norm adopted by the higher instance. As in the present case, both norms
are adopted by the Parliament of Georgia, superiority shall be granted to the most recent
one, which is the norm about torture.

But if there is a competition between norms, or relationship between general and
special norms, then, according to part 2 of the Article 16 of the Criminal Code, superiority
shall be given to the special norm.

Difficulty of the issue, lies in that the norms considered are on the verge of collision
and competition.

Beside this, the paper states, that these norms are notin collision, butin competition
with each other,meaning that one of them is general, while another one is special.

In particular, Article on Torture is General, but Article 335 of the Criminal Code is
Special.

Thus, when the officer uses torture to obtain desired testimony from a witness, victim or
an accused person to give explanation or testimony or the expert to give a report, during
the qualification the supremacy shall be granted to part 2 of the article 335 of
the Criminal Code, not to the aggravating circumstance of torture.

If this is the case, then a question is as follows: In what circumstances a case shall be
qualified under the aggravating circumstance envisaged by part 2 of the torture committed
by an officer or a person equal thereto?

An action shall be qualified like this, when an officer committing torture does not aim to
use testimony, information or evidence he obtained as a result of torture in the criminal
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case. In other words, this officer does not lead the investigation or criminal prosecution.
He uses torture to get information of evidence of his personal or official interest.

When solving the issue in such way, a practical problem emerges. Sanction
envisaged for the crime qualified under part 2 of the Article 335 of the Criminal Code is
much lighter (imprisonment ranging from three to five years in length or deprivation of
the right to occupy a position or pursue a particular activity for the term not in excess of
five years).

Thus, the reality we have in our legislation is that the officer leading an investigation
or criminal prosecution, in case of torturing any of the case participants, will get much
lighter punishment under part 2 of the Article 335, than an officer committing the same
action in order to get any information. This is unjustifiable.

As for the judicial practice, when qualifying an action, it prioritizes the Article on
torture, thus ignoring a special Article at the beginning of malfeasance chapter on coercing
by an officer to confess. Presumably, the reason for this is that a sanction envisaged under
the special Article is much lighter that the one envisaged under the Article on torture.

Such practice cannot be welcomed, as a judge does not have right to violate the rule
defined by the law on the competition of general and special Articles (part 2 of the Article
16 of the Criminal Code) even if such violation encourages making a decision in favour
of the person. Moreover, if the decision is made against him, as it is in a given situation.

The authority of a judge does not include solving punitive policy issues. This is the power
of a legislator. The judge has right only to individualize a punishment in accordance to the
sentence envisaged under the private part of the Criminal Code.

What is the solution of the problem?

A just solution requires legislative amendments, as a result of which qualification of an
action under part 2 of the Article on torture will not be disputable in case of torture
committed by an officer.

The problem has been considered by the Criminal Justice Reform Coordination
Council under the Ministry of Justice and the amendment to the Article 335 was made
within the draft law.

Namely, the first part of the Article has been formulated as follows:

Forcing a person to give an explanation or evidence or expert to submit opinion through
threat, deception, blackmail or other similar illegal actions by an officer or a person equal
thereto, not containing signs envisaged by the Articles 144!, 1442, 144° of this code, is
punishable...”

«_»

As for the paragraph “a” of part 2 of the Article 335, according to the project, the same
action committed with health and life-threatening violence or such threat to act so, is
removed from part 2 of the Article.

Thus, the very first part of this article emphasizes that in order for an action to be qualified
under the Article 335 of the Criminal Code, it shall necessarily contain the elements of
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torture, threat of torture or signs of degrading or inhuman treatment.

When this legislative change is legalized, it will not be disputable under which Article
an action of the officer to get testimony, information or evidence shall be qualified. This

will be an aggravating circumstance envisaged by paragraph “a” of part 2 of the Article
on torture.

The next topic to be discussed is the difference between paragraphs “b” and “c”
of part 3 of the Article 333 of the Criminal Code (exceeding official powers under
violence or by application of arms and by insulting a dignity of a victim) and part 1 or 2
of the Article 335 of the Criminal Code (submitting opinion under duress)?

The point is that the Article 335 is a private clause of the Article 333 (exceeding
official powers), and therefore, actions envisaged under them are similar. Especially
when there are above mentioned aggravating circumstances of the Article 333.

The paper states that as the Article 335 is a private clause of the Article 333,
violence or other illegal action committed by an officer or a person equal thereto to submit
explanation, testimony or opinion, shall be qualified under the Article 335.

So, what is the circumstances when an action of the officer has to be qualified
under paragraph “b” or “c” of part 3 of the Article 3337

The action of the officer is qualified under this Article when violence or other illegal
action did not aim to force a person to submit explanation, testimony or opinion and was
committed for another reason (e.g. “giving a lesson” to a person).

Il. Regarding the second topic - can torture or threat of torture be considered
a circumstance excluding criminal responsibility?

Until recent, criminal law recognized, that torture or threat of torture cannot be considered
a circumstance excluding criminal responsibility, as it is an absolute right of a person to
be protected from torture or threat thereof. The Constitution of Georgia, as well as the
European Convention on Prevention of Torture highlight this.

Recently, after a case known as “Dashner Proceedings” took place in the Federal Republic
of Germany, this issue has become disputable.

The issue turned to be so controversial that the judgment was made first by the European
Court of Human Rights in Strasbourg and later a Grand Chamber of the same court. These
judgements find different solutions to the issue.

Can intimidating an accused person to torture to obtain information about the
location of the victim be considered as a circumstance standing above the law and
subject to the remission of guilt?

The issue is discussed in the paper on the example of “Daschner Proceedings”.
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In 2002 law student from Frankfurt named Géfgen took the 11-year old son of a banker
demanding quite a big amount of ransom from his parents. Several days’ later police
arrested him.

The deputy police chief named Daschner threatened to torture him if he did not disclose
the location of the hostage. Doubtlessly, his aim was to save the life of the child.

Géfgen, afraid of being tortured, had to tell the police where the child was. As it turned
out, he had already killed the hostage, which police was unaware of.

Criminal charges were brought against Daschner for the threat of torture and tried by the
Frankfurt Court.

We discuss this case with regard to several issues.

First - Is it possible to consider torturing or threatening to torture an accused in order to
save a victim a circumstance precluding wrongfulness?

Second - Is it possible to consider torturing or threatening to torture an accused in order
to save a victim a circumstance for remission or exclusion of charges?

Regarding the first question, as recognized, torture, in order to save other legal goodness,
is inadmissible, or it cannot be committed in the circumstance precluding wrongfulness.

The paper states that torture may be committed in the circumstance precluding
wrongfulness, if embodied in the instant action.

This does not mean that a state official has a right to address any type of
torture whenever he wishes to learn about the location on the victim in order to save
him.

This means, a person has right to use instant action containing signs of torture, but aiming
at protecting legal goodness from an instant wrongful invasion, as a necessary defence
tool.

The same question shall be asked in regard with the threat of torture: Can threat of
torture be a necessary defence tool even when it is addressed by a state official?

The paper states that threat of torture can be considered as a circumstance precluding
wrongfulness even when addressed by a state official, in case he aimed to save a person
from instant wrongful invasion.

In such case, a logical question is raised: If so, what does above mentioned local
and international acts mean, explicitly prohibiting torture and other inhuman
treatment, as well as threat of torture?

To find a right solution of the issue, it should be mentioned that these norms of the
procedural legislation are absolutely right and doubtless when it comes to investigative
and judicial actions aiming to obtain evidence or making a decision on the case.
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In our case, the issue is not about the investigative action to obtain the evidence, but legal
action aiming to save a victim from immediate threat to life.

Therefore, the above mentioned norms of the Constitution of Georgia, as well as
international and local laws (respective Articles of the Criminal and Criminal Procedure
Codes) prohibiting threatening with violence (among them threat of torture), does not
absolutely mean banning the use of these ways when protecting the supreme goodness of
a human, such as his life, from an immediate encroachment.

Lastly, it can be said that the mentioned norms are not about the circumstances precluding
criminal responsibility, (neither circumstances precluding wrongfulness, nor the ones
precluding charges). Circumstances precluding criminal responsibility does not derive
from the positive state of interstate norms.

In other words, any civilized state has to recognize this natural right and the state
constitution it does not necessary have to include a namely indication about it.

Thus, above mentioned norms ban violence or threatening with violence, as well as
the use of other illegal methods (blackmail, cheating, etc.) with any other purpose (e.g.
personal selfish purpose or even for administration of justice) and not aiming at saving
human life from an immediate threat.

Accordingly, it has to be seriously thought, whether the threat of torture (not the
torture) in such an extreme circumstance (as in “Daschner case”) has to be considered as a
circumstance precluding wrongfulness.

I personally support it, as all the conditions for the lawfulness of a circumstance precluding
wrongfulness are present. The statement that this will violate state constitution and
international law, cannot be used as a controversial argument.

As for the torture, it strictly cannot be considered as a circumstance precluding
wrongfulness (or charges) when committed by a state official if not aimed at saving human
life from the instant threat with an immediate action.

If a state sets such an “exception” against terrorist offences, tomorrow it will be set against
another particularly grave offence, etc.

Besides, such “exception” means denial of protection of universally recognized human
right opens the doors for an officer to widely use it.

As for the threat of torture, which is not a torture (determined as two different actions by
the Conventions), we shall have a different approach to it.

In particular, unlike torture, threat of torture is verbal and formal offence, completed
right after it is said. The social risk is lower. This is proved by the fact that according to
the Georgian legislation, torture is a grave crime, but threat of torture — less grave crime
(according to part 1 of the Article 144!, punishable by imprisonment ranging from seven
to ten years in length. The strictest punishment is imprisonment ranging from twelve to
seventeen years in length; while the strictest punishment for the threat of torture
is imprisonment for no more than two years).
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Therefore, considering torture and threat of torture as equal action is unacceptable.

Further, the paper deals with the question on at what extent it is possible in “Daschner
case” to consider the action of a police officer as a circumstance precluding charges
(superior to the law)?

Frankfurt court did not grant it with such qualification.

It has to be mentioned that Géfgen’s claim against Germany was disposed by the European
Court of Human Rights in Strasbourg and as of the decision of 2008, Gifgen was not
recognized as a victim under the Article 34 of the European Convention on Human Rights.

The Grand Chamber of the same Court decided otherwise, recognizing him as a victim
of violation of the Article 3 of the European Convention on Human Rights (threatening
Géfgen with violence was qualified as violation of Article 3 of the Convention).

European Court of Human Rights in Strasbourg did not qualify Daschner’s action as a
torture on the grounds that the threat lasted for a short period of time and did not
lead to serious consequences.

This opinion of the Court has to be considered quite right. The main difference
between torture and threat of torture is that torture leads to the results such as strong
physical pain, mental or moral suffering. Threat of torture does not lead to any of these.

Generally, threat of torture may be considered as one of the methods of torture, but only
in case if it is distinguished in nature, intensity or length and leads to any of the mentioned
results.

Therefore, the decision of the Grand Chamber of the European Court of Human Rights
in Strasbourg seems unjustified, qualifying Daschner’s action as a torture and confirmed
violation of Article 3 of the European Convention on Human Rights by the police.

As a result, the person committing these dangerous crimes submitted judicial request for
compensation of a moral damage caused by the threat of torture and received 3000 EUR.

Thus, the situation of Daschner Case was the one, where, on one side, there is the
murderer to be criminally responsible (and was convicted) having civil liability to pay a
compensation to the parents of the hostage for the moral damage caused.

And on the other side, the state which held the murderer criminally responsible but, at
the same time, has to take responsibility to pay the moral compensation for illegal action
of state officers.

Such solution leads to an extreme formality, leading to losing the justice.
Nona Todua
Doctor of Law, Professor

Thilisi State University
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