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winasityvaoba   
 

2008 wels evrokomisiis delegaciam saqarTveloSi mimarTa organizacia 

`Penal Reform International”-s saqarTvelos sasjelaRsrulebiTi sistemisa da 

sisxlis samarTlis marTlmsajulebis sistemis maregulirebeli 

sakanonmdeblo bazis Semajamebeli Sefasebis momzadebis Taobaze.  

 

kanonmdebloba nebismieri kargad funqcionirebadi demokratiis safuZvelia 

da saqarTveloSi 2004 wlidan moyolebuli bevri axali kanonproeqti iqna 

SemuSavebuli da miRebuli. `vardebis revoluciis” Semdeg saqarTvelos 

axalma mTavrobam aqtiurad wamoiwyo reformebi sisxlis samarTlis 

marTlmsajulebis sferoSi da evrogaerTianebis mxardaWeriT am 

reformebis saxelmZRvanelo dokumenti – strategiuli gegma SeimuSava.1 

 
2008 wels Sefasebis Catareba saSualebas iZleoda Segveswavla am periodis 

Semdgom gatarebuli reformebi da rogorc miRebuli, aseve misaRebi 

kanonmdeblobis Sesabamisoba saqarTvelos mier nakisr im valdebulebebTan, 

romlebic gamomdinareobs adamianis uflebebis dacvis evrosabWosa da sxva 

saerTaSoriso instrumentebidan. konsultantTa jgufis wevrebi kvlevaSi  

monawileobdnen piradi statusiT. es jgufi Sedgeboda batoni erik 

svaniZisa2 da qalbatoni meri merfisagan,3 romlebsac daxmarebas uwevda 

profesori dirk van zil smiti.4 yvela eqsperts saerTaSoriso sisxlis 

samarTlis marTlmsajulebis sferoSi muSaobis didi gamocdileba aqvs.  

 

sakanonmdeblo bazis analizis ganxilva mTavrobis warmomadgenlebTan da 

evrokomisiis delegaciasTan dasrulda 2008 wlis noemberSi, pirveli 

mrgvali magidis Catarebamde. meore mrgvali magida 2008 wlis dekembris 

dasawyisSi moewyo da kvlevis farglebSi gakeTebuli daskvnebi samoqalaqo 

sazogadoebis warmomadgenlebTan erTad iqna ganxiluli. am Sexvedrebze 

Semdgari aqtiuri diskusiebis Sedegad mowodebuli komentarebisa da 

SeniSvnebis gaTvaliswinebiT, analizSi Sesabamisi cvlilebebi iqna 

Setanili. 2009 wels saqarTvelos iusticiis saministrom Tavisi 

mosazrebebi avtorebs werilobiT miawoda naSromis garkveul nawilebSi 

gakeTebul daskvnebTan dakavSirebiT.  Sesabamis sakiTxebze mTavrobis 

                                                 
1 ufro detaluri informaciisaTvis ixileT saqarTvelos iusticiis saministros veb-
gverdi: http://www.justice.gov.ge/Strategy_eng.html  
2 wamebis sawinaaRmdego evropuli komitetis eqspeti/yofili wevri, evropis sabWos 
arasamTavrobo organizaciebis Sesaxeb kanonmdeblobis eqspertTa sabWos mudmivi wevri, 
saqarTvelo.  
3 `Penal Reform International“, gaerTianebuli samefo, direqtori politikis SemuSavebis sferoSi.  
4 SedarebiTi da saerTaSoriso sasjelaRsrulebis samarTlis profesori, notingemis 
universiteti, didi britaneTi. 
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poziciis warmoCenis mizniT  es mosazrebebi TandarTulia kvlevis sawyis 

variantze. kvlevis formati damatebiTi komentarebis moZiebis saSualebas 

ar iZleva, magram vimedovnebT, rom sadao sakiTxebi momavali kvlevebisa da 

diskusiebis yuradRebis centrSi iqneba.5  
 

aRsaniSnavia, rom kvlevis dasrulebis Semdeg saqarTvelos sakanonmdeblo 

bazis ganviTareba kvlavac gagrZelda da mis dasaxvewad mniSvnelovani 

cvlilebebi iqna SeTanxmebuli an wamowyebuli. kerZod, aqtiuri diskusiebi 

imarTeboda axal sisxlis samarTlis saproceso kodeqsTan da 

sasjelaRsrulebis kodeqsTan dakavSirebiT, romlebic Cveni analizis 

sakvanZo sakiTxebsa da sazogadoebis interesis obieqts warmoadgens.  

 

winamdebare kvlevaSi gamovlenilia is ZiriTadi sferoebi, sadac 

saqarTvelos kanonmdeblobis saerTaSoriso standartebTan Sesabamisobis 

uzrunvelyofaa saWiro. mimdinare da dagegmili reformebis miuxedavad, es 

dokumenti kvlavac warmoadgens aucilebel Senatans saqarTvelos sisxlis 

samarTlis marTlmsajulebis Sesaxeb kanonmdeblobisa da praqtikis 

gaumjobesebaSi da inarCunebs Tavis saxelmZRvanelo mniSvnelobas am 

TvalsazrisiT gasamarTi Semdgomi diskusiebisaTvis. kerZod, igi xels 

uwyobs monawile da dainteresebul mxareebs Soris farTo diskusiebs da 

maT gamWvirvalobas,  rac aucilebelia demokratiuli sazogadoebis 

CamoyalibebisaTvis.  

 

vimedovnebT, rom am sakiTxebis analizi da maT irgvliv msjeloba 

momavalSic gagrZeldeba da sakanonmdeblo bazis Semdgom daxvewas 

Seuwyobs xels. aseve vimedovnebT, rom am samuSaos Sedegebi migviyvans 

sazogadoebis mier im siZneleebis ukeT gaazrebamde, rac Tan sdevs iseTi 

sisxlis samarTlis marTlmsajulebis seqtoris Seqmnas, romelic srulad 

Seesabameba saqarTvelos, rogorc evropisa da saerTaSoriso sazogadoebis 

wevris miswrafebebs.      

  
 
 

                                                 
5 gveCveneba rom maTi nawili warmoiSva Tavisuflebis aRkveTis da dakavebis kanonierebis 
avtomaturi gadasinjvisa da gasaCivrebis saSualebaTa naklovanebebis kombinirebuli 
efeqtis, gadaxrebis aRmosafxvrelad aucilebeli Sesabamisi sakanonmdeblo 
instrumentebisa da saeqsperto analizis sxva mniSvnelovani elementebis arasworad  
gagebis Sedegad.    
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I. Semajamebeli Sinaarsi (reziume)   

 
PRI-is mier saqarTveloSi evrokomisiis delegaciis TxovniT 
ganxorcielebuli kvlevis Tanaxmad, miuxedavad saqarTvelos mTavrobis 
mier gancxadebuli mzadyofnisa da mTeli rigi zomebisa, romlebic 
gatarda sasjelaRsrulebis kanonmdeblobisa da politikis daxvewis 
mimarTulebiT, mocemul sistemaSi kvlav rCeba mniSvnelovani problemebi 
da sistemuri naklovanebebi. qvemoT mocemulia is sakvanZo sferoebi, 
romlebSic aseTi naklovanebebia aRmosafxvreli. es sferoebi, ZiriTadad, 
sam mimarTulebas moicavs: zogadad, kanonSemoqmedebiTi saqmianoba, 
sisxlisa da sisxlis samarTlis saproceso kanonmdebloba, 
sasjelaRsruleba da probacia.   

  

kanonSemoqmedebiTi saqmianoba 

 
angariSSi asaxulia kanonSemoqmedebiT procesSi arsebuli naklovanebebi. 
aRsaniSnavia, rom kanonSemoqmedebiTi procesi xSirad warimarTeboda 
sakmarisi fundamenturi mecnieruli da meTodologiuri safuZvlebisa da 
saTanado mosamzadebeli samuSaoebis gareSe. Oorganizebul danaSaulTan, 
korufciasTan gadaudebeli brZolis, aseve moZvelebuli saxelmwifo 
struqturebis dangrevis saWiroebis gamo da saqarTvelos winaSe 2003 wlis 
bolo periodidan arsebuli sxva problemebis gaTvaliswinebiT saWiro iyo 
Sesabamisi reagirebis moxdena da zomebis gatareba. zemoTxsenebulis 
gaTvaliswinebiT arsebuli sistemis sisusteebi gasagebi xdeba, magram maTi 
gamarTleba am mosazrebebiT dauSvebelia. samwuxaroa, rom sisxlis 
samarTlis saproceso kodeqsis miRebis am bolo etapzec kvlav xdeba 
ukanasknel momentSi mniSvnelovani da xSirad urTierTsawinaaRmdego 
cvlilebebis Setana. 

 
miuxedavad imisa, rom nebismieri sakanonmdeblo procesis aucilebel 
komponents normebis mTel samarTlebriv sistemasTan Sesabamisoba 
warmoadgens, kodeqsebis ZiriTadi proeqtebi (sisxlis samarTlis 
saproceso kodeqsi da sasjelaRsrulebis kodeqsi) kvlavac ar aris 
urTierTSejerebuli. sasjelaRsrulebis kodeqsi uaRresad problematuria 
misi struqturis, detalizaciis, normebis erTmaneTTan Sesabamisobisa da 
Tanmimdevrulobis TvalsazrisiT. aucilebelia Sesabamisi kanonmdeblobisa 
da praqtikis dafuZneba Tanmimdevrul, naTel da konkretul 
sasjelaRsrulebis strategiasa da kargad gaazrebul politikaze.          

 

sisxlis samarTlis kanonmdebloba da sisxlis samarTlis 
saproceso kanonmdebloba 

 
  Tavisuflebis aRkveTaze zedmetad orientirebuli midgomebis gamo 

radikalurad gaizarda im pirebis raodenoba, romlebic  patimrobaSi 
imyofebian da sapatimro sasjelebs ixdian.  

 



 6

 sisxlis samarTlis saproceso kodeqsis proeqti kvlavac Seicavs 
debulebebs, romlebic ugulebelyofs evropul standartebs, romelTa 
Sesabamisadac Tavisuflebis aRkveTa ukiduresi saSualebaa. magaliTad, 
masSi Setanilia Tavisuflebis aRkveTisaTvis damatebiTi safuZveli 
(`sasamarTlos ganaCenis aRsrulebis uzrunvelyofa”), rac ar Seesabameba 
evropuli standartebiT gaTvaliswinebul amomwurav CamonaTvals; aseve, 
winaswari patimrobis kanonierebis gasaCivrebasTan dakavSirebiT, Zalian 
bevri SezRudvaa dawesebuli (saCivari wardgenili unda iqnes 48 saaTis 
ganmavlobaSi, ar SeiZleba iyos xelmowerili advokatis mier, umTavresad 
sajaro mosmenis gareSe ganxilva da sxva). gamotovebulia moTxovna, rom 
mosamarTlem unda ganixilos gaTavisuflebis sasargeblod moyvanili 
argumentebi; naklovanebebi ar  iqna saTanadod aRmofxvrili arc 
mosamarTleebisTvis SemuSavebul praqtikul direqtivebSi, sadac sisxlis 
samarTlis saproceso kanonmdeblobis ZiriTadi aspeqtebia ganxiluli.  

 

 Zalian mcirea patimrobis alternatiuli RonisZiebebis diapazoni 
(anu Semoifargleba saTanado qcevisa da gansazRvrul adgilas cxovrebis 
valdebulebiT, giraoTi, piradi TavdebobiT, arasrulwlovani  
braldebulis meTvalyureobaSi gadacemiT). alternativebi SemzRudveli 
xasiaTisaa da finansuri motivebis gaTvaliswinebiTaa dawesebuli 
(arsebuli kanonmdebloba ramdenime alternatiul RonisZiebas 
iTvaliswinebs, maT Soris, pirad Tavdebobas, magram praqtikaSi maTi 
realizacia SezRudulia da gamoiyeneba ZiriTadad girao, anu piris 
gaTavisufleba imazea damokidebuli,  SeuZlia Tu ara mas “iyidos 
Tavisufleba”).       

 
 saxelmwifos pasiuri roli samarTliani sasamarTlos garantiebis 

uzrunvelyofaSi – arc samarTlebrivi debulebebi da arc praqtika ar 
uzrunvelyofs dacvis mxarisa da saxelmwifo braldebis, agreTve 
samarTaldamcavi organoebis Tanaswor pirobebSi yofnas (saxelmwifosa da 
dacvis mxaris SesaZleblobebs Soris Seusabamobis finansuri, 
organizaciuli, teqnikuri da sxva aspeqtebis kritikuli xasiaTi unda 
dabalansdes gamoZiebisa da sisxlissamarTlebrivi devnis 
ganmaxorcielebeli organoebis mxridan dacvis mxaris mimarT, magaliTad 
braldebulis legitimuri interesebis uzrunvelyofis valdebulebebis 
SesrulebiT, rac kodeqsis proeqtSi ar aris gaTvaliswinebuli).    

  
 dacvis mxaris ramdenime mniSvnelovani uflebis SemzRudveli 

debulebebi formulirebulia saTanado dacvis meqanizmebis 
gaTvaliswinebis gareSe da teqsti mikerZoebis saSualebas iZleva, maT 
Soris, proeqti iTvaliswinebs gamonaklisebs, rodesac dacvis mxares ara 
aqvs ufleba piradad eswrebodes mowmis dakiTxvas, agreTve miiRos faruli 
sagamoZiebo moqmedebebis Sedegebi adreul etapzeve; mTeli rigi faruli 
sagamoZiebo RonisZiebebi (pirdapiri an teqnikuri TvalTvali da mosmena, 
kontrolirebuli Sesyidva da miwodeba) sasamarTlo kontrolis farglebs 
gareTaa darCenili.     

 

 mediisTvis misawvdomobis araproporciulad mkacri SezRudvebi 
gansakuTrebiT miuRebelia imis gaTvaliswinebiT, rom sazogadoebas ar aqvs 
sakmarisi ndoba sasamarTloebisa da maTi damoukideblobis mimarT (media 
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zogadad daSvebuli unda iyos, garda im SemTxvevebisa, rodesac saTanadod 
dasabuTebulia uari da saxezea kanoniTa gaTvaliswinebuli garemoebebi).    

 
 braldebis mxaris SeuzRudavi diskreciuli uflebamosileba (ar 

gamoricxavs ra diskreciuli uflebamosilebis SesaZleblobas, 
saerTaSoriso standartebi upirobo prioritets aniWebs kanonis winaSe 
yvela moqalaqis Tanasworuflebianobas  da sisxlis samarTalwarmoebis 
individualizacias), misi realuri dominireba iZulebis RonisZiebebis 
Sefardebis dros, monopolia sasjelis minimalizaciis Taobaze 
gadawyvetilebis miRebaSi, rac gamoricxulia saproceso garigebis gareSe; 
braldeba unda xelmZRvanelobdes Tanmimdevruli da gamWvirvale 
direqtivebiT da ara gasaidumloebuli saxelmZRvanelo  miTiTebebiT, 
rogorc es kanonproeqtiTaa gaTvaliswinebuli (es moTxovna uaRresad 
mniSvnelovania imis gaTvaliswinebiT, rom iusticiis saministro da 
prokuraturis sistema gaerTianda).         

 
 saproceso garigebis sistemisTvis damaxasiaTebeli naklovanebebi, 

rodesac braldebuli iZulebulia uari Tqvas samarTliani sasamarTlos 
garantiebze Tavisuflebis aRkveTis zemoxsenebuli daubalansebeli 
sakanonmdeblo bazis gaTvaliswinebiT (saproceso SeTanxmebis 
gaformebis/aRiarebis gareSe umniSvnelo Sansebia gaTavisuflebisaTvis), 
agreTve sasjelis Sefardebis xisti sqemisa da sasjelis minimizaciis 
SesaZleblobebis mxolod saproceso garigebiT SezRudvis gamo;  
gamarTlebis raime Sansis gamomricveli praqtikis (gamarTlebis 
SemTxvevebis raodenoba mxolod 0,2%-s Seadgens) da dacvis mxarisaTvis 
mtkicebulebebis gamJRavnebis gareSe anu misi ,,brmad” moqmedebis gamo 
iqmneba saerTo viTareba, romelsac adamianis uflebaTa evropuli 
sasamarTlo  bevrad ufro naklebad SemzRudvel garemoebebSi miiCnevs 
rogorc “iZulebis elferis” mqones.    
 

 nafic msajulTa sasamarTlo saqarTvelosTvis novacias da 
amavdroulad jerac ucxo instituts warmoadgens, da misi srulfasovani 
danergva naadrevia, radgan saTanado xarisxiT mosamzadebeli samuSaoebi 
ar Catarebula. marTlmsajulebis sistemis mimarT da kerZod, misi 
miukerZoeblobis mimarT sazogadoebis ndobis problemis gaTvaliswinebiT 
es siaxle misasalmebelia;     

 
 Tavisuflebis aRkveTaze orientirebulma midgomam da Sesabamisma 

politikam sisxlis samarTlis kodeqsiT gaTvaliswinebuli sasjelebis 
gamkacreba  gamoiwvia, rac praqtikazec aisaxeba (magaliTad, ramdenime 
SedarebiT msubuqi danaSaulis erTobliobis SemTxvevaSi sasjeli SeiZleba 
30 an 40-wliani patimroba iyos; garda amisa, sanqciebis mcire zRvari, rac 
xSirad oriode wliTaa SezRuduli da magaliTad Sedgens 3-5 an 4-6 wels, 
ar iZleva aRniSnuli sasjelebis individualizaciis SesaZleblobas).  
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sasjelaRsruleba da probacia  

  
 cixis kontigentis radikaluri zrda (300%-ze metiT - 2004 welTan 

SedarebiT) da amis Sedegad Seqmnili cixeebis gadatvirTulobis 
problemasTan dakavSirebiT ar SemuSavebula erovnuli strategia an 
meqanizmebi am problemis gadasawyvetad. arc arsebuli normebi da arc 
SemoTavazebuli proeqtebi ar Seesabameba saerTaSoriso standarts, 
romlis Sesabamisadac yovel patimarze 4 m2 unda iyos gaTvaliswinebuli.   

    
 sakanonmdeblo baza ugulebelyofs evropis standartebze 

dafuZnebul saxelmZRvanelo princips, romlis Sesabamisadac patimarTa 
uflebebis SezRudvebi `minimaluri unda iyos da Seesabamebodes im 
legitimur mizezs, ris gamoc dawesda”.   

 
 moZvelebuli koncefcia, romlis Sesabamisadac winaswar patimrobaSi 

yofnis reJimi warmoadgens  sisxlissamarTlebrivi devnis elements  (es 
gansakuTrebiT sayuradReboa imis gaTvaliswinebiT, rom sanqciebis 
aRsrulebaze pasuxismgebeli calke saministro iqneba); garda amisa, 
mniSvnelovnad SeizRudulia winaswar patimrobaSi myofi pirebis uflebebi, 
maT Sorisaa, ganaTlebisa da dasaqmebis ufleba.        

 
 praqtikuli siZneleebi arsebobs patimarTa TandaTanobiTi 

reintegraciisa da pirobiT vadamde gaTavisuflebis TvalsazrisiT, radgan 
Sesabamisi komisiebi ar moqmedeben.     

 
 debulebebi, romlebic danaSaulis ganmeorebiTi Cadenis prevencias 

da sazogadoebasTan integracias emsaxureba, daxvewas saWiroebs da 
gasaTvaliswinebelia sasjelis moxdis individualuri dagegmva, 
gansakuTrebiT  arasrulwlovan damnaSaveTa reabilitaciis mimarTulebiT.    

 
 patimarTa disciplinarul pasuxismgeblobasTan dakavSirebuli 

debulebebi aseve TviTnebur gamoyenebas eqvemdebareba, radgan naTlad ar 
aris Camoyalibebuli disciplinuri darRvevebis definicia, agreTve 
araadeqvaturia is debulebebi, romlebic unda uzrunvelyofdes 
disciplinur izolatorebSi (karcerebSi) materialuri pirobebis 
uzrunvelyofas; amasTanave, procedura, romelic iTvaliswinebs 
disciplinaruli darRvevebis SemTxvevaSi sapatimro sasjelis praqtikul 
gaxangrZlivebas, (dainerga 2007 wels) ar Seicavs saTando dacvis 
meqanizmebsa da samarTliani sasamarTlos principebs.        

 
 kanonmdebloba unda Seesabamebodes saerTaSoriso standartebs 

cecxlsasroli iaraRis mxolod absoluturi saWiroebis SemTxvevaSi da 
Tanabarzomierebis principis dacviT gamoyenebis, maT Soris, dagegmvis, 
kontrolis da personalis gamocdilebisa da treningis saWiroebis 
TvalsazrisiT.    
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 sazogadoebrivi monitoringis sabWoebis uflebamosileba da 
amocanebi unda gadaisinjos Sesabamisi saerTaSoriso standartebis 
gaTvaliswinebiT, rac dakavSirebulia sabWos wevrebisTvis informaciis 
misawvdomobasTan, patimarTan pirispir SexvedrebTan, monitoringis 
Sedegebis gamoqveynebasTan, erovnuli monitoringis sabWos 
damoukideblobis finansur garantiebTan, mis saqmianobaSi adamianis 
uflebebis dacvis sakiTxebis gaTvaliswinebasTan da sxva.    

 
 aucilebelia sasjelaRsrulebis departamentis samxedro komponentis 

(perimetris dacva) institucionaluri statusis Semdgomi gansazRvra da 
misi gamijvna sapyrobilis saqmianobis da marTvis sxva sferoebisgan.   

 
 cixeebSi jandacvasTan dakavSirebuli pirobebi ufro detalur 

kriteriumebs unda uzrunvelyofdes jandacvis erovnul politikasTan 
Sesabamisobisa da masTan integraciis kuTxiT, iseve rogorc jandacvis 
zogad administraciasTan kavSirs (samwuxaroa, rom arsebuli problemebis 
miuxedavad sasjelaRsrulebis kodeqsis proeqtis axali versia kidev ufro 
nakleb saxelmZRvanelo debulebebs Seicavs am mimarTulebiT, vidre Zveli 
versiebi).    
 

 probaciis Sesaxeb miRebulma kanonma ver gamoaswora Zveli 
kanonisaTvis damaxasiaTebeli naklovanebebi arasapatimro sanqciebsa da 
probaciasTan dakavSirebiT. sxva naklovanebebTan erTad, igi naklebad 
Seicavs miTiTebebs adamianis uflebebze, romlebic mocemul konteqstze 
vrceldeba, ar iTvaliswinebs resocializaciis strategias, aseve ar 
iTvaliswinebs probaciis samsaxuris koordinacias da kavSirs 
sasjelaRsrulebis sistemasTan, ver wyvets arasapatimro sanqciebisa da 
Tavisuflebis aRkveTis alternativebis naklebobasTan dakavSirebul 
problemas. 
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II. saqarTvelos sasjelaRsrulebiTi kanonmdeblobis 
Sefaseba 

    

Sesavali 

 
winamdebare angariSi warmoadgens saqarTvelos sisxlis samarTlis da  
sasjelaRsrulebiTi kanonmdeblobis mokle Sefasebas, romelic eyrdnoba 
organizacia ,,cixis saerTaSoriso reformis” (PRI) mier saqarTveloSi 
evrokomisiis delegaciis kontraqtiT ganxorcielebul kvlevas. kvleva 
ganaxorciela konsultantebis jgufma: batonma erik svaniZem6 da 
qalbatonma meri merfim,7 romelTac daxmarebas uwevda profesori dirk van 
zil smiti.8  

 
angariSSi yuradReba gamaxvilebulia saqarTvelos mier saerTaSoriso 
standartebis Sesrulebis kuTxiT ZiriTad yuradsaReb sakiTxebze, kerZod, 
saubaria evrosabWos an misi egidiT SemuSavebul standartebTan 
Sesabamisobaze, radgan is moiazreba, rogorc kontinentis wamyvani 
organizacia standartebis SemuSavebis TvalsazrisiT. angariSSi 
ganxilulia adre Catarebuli kvlevebis farglebSi saerTaSoriso 
eqspertebis mier warmodgenili rekomendaciebisa da mosazrebebis   
gaTvaliswinebiT Sesabamis kanonproeqtebSi bolo periodSi Setanili 
cvlilebebi, agreTve sasjelis Sefardebisa da aRsrulebis politikisa da 
praqtikis Sesabamisi tendenciebi.9 gansakuTrebiT yuradReba gamaxvilebulia 
sisxlis samarTlis saproceso kodeqsis proeqtze10 da patimrobis kodeqsis 
proeqtze.11  

 
kvleva warmodgenilia ori ZiriTadi nawiliT. pirveli Seexeba sisxlis 

samarTlisa da sisxlis samarTlis saproceso kanonmdeblobis saTanado 

                                                 
6 eqsperti, wamebis prevenciis evrokomitetis yofili wevri, arasamTavrobo organizaciebis 
eqspertTa sabWos mudmivi wevri, saqarTvelo. 
7 `Penal Reform International“, gaerTianebuli samefo, direqtori politikis SemuSavebis 
sferoSi. 
8 SedarebiTi da saerTaSoriso sasjelaRsrulebis samarTlis profesori, notingemis 
universiteti, didi britaneTi.  
9 kvlevis areali ganisazRvra saqarTveloSi evrokomisiis delegaciis mier SemuSavebuli 
TOR-is mixedviT (eqspertis uflebamosilebaTa farglebi). kvlevis sagans warmoadgenda: 
mimdinare sasjelaRsrulebiTi kanonmdebloba, sasjelaRsrulebis kodeqsis proeqti, 
probaciis Sesaxeb kanoni da sisxlis samarTlis kodeqsis, agreTve sisxlis samarTlis 
saproceso kodeqsis proeqti.  
winamdebare angariSi momzadda mas Semdeg, rac winaswari kvlevis Sedegebi gaziarebul 
iqna Sesabamis pirebTan da agreTve maTgan miRebul iqna werilobiTi komentarebi. 
aRniSnuli kvlevis Sedegebi warmodgenil iqna saqarTvelos xelisuflebis 
warmomadgenlebTan gamarTul Sexvedraze 2008 wlis 17 noembers, agreTve saerTaSoriso da 
adgilobrivi organizaciebis warmomadgenlebTan Sexvedraze 2008 wlis 4 dekembers.                
10 SemdgomSi – sssk-is proeqti. proeqtis oficialuri versia (daTariRebuli 2006 wlis 3 
ivlisiT) mowodebul iqna saqarTvelos parlamentis mier 2008 wlis 11 noembers. sssk-is 
proeqtis ufro axal versiaSi Sesuli cvlilebebis  cvalebadi da araTanmimdevruli 
xasiaTi arTulebda kvlevis warmoebas. TumcaRa, winamdebare angariSi exeba zogierT 
cvlilebas, romelic am versiebSi iqna ganxiluli. 
11 SemdgomSi – patimrobis kodeqsis proeqti. angariSi exeba proeqtis im variants, romelic 
wardgenil iqna parlamentSi da damuSavebul iqna mis komitetebSi 2006 wlis Semdeg.  
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fundamentur sakiTxebs. meore nawili exeba Tavisuflebis aRkveTis 
aRsrulebas, penitenciur sakiTxebsa da probacias.  

     

1. sisxlis samarTlisa da sisxlis samarTlis saproceso 
kanonmdebloba 

  

1.1 pirovnebis Tavisufleba da xelSeuxebloba 
 
sisxlis samarTlis saproceso kodeqsis proeqtSi gaTvaliswinebulia 
saerTaSoriso organizaciebisa da eqspertebis mier SemuSavebuli zogierTi 
rekomendacia. kerZod, igi Seicavs zogadad aRiarebul princips, romlis 
Sesabamisadac upiratesoba12 eniWeba `Tavisuflebis sasargeblod daSvebul 
prezumfcias”. aRsaniSnavia, rom fuZemdebluri Rirebulebebis 
gaTvaliswinebis TvalsazrisiT, imedis momcemia kodeqsis proeqtSi 
adamianis uflebebis evropuli konvenciis me-5 muxliT gaTvaliswinebuli 
Tavisuflebis aRkveTis safuZvlebis asaxva,13 romelic garkveuli 
araTanmimdevrobiTaa warmodgenili.14 bolo periodSi ganxorcielebuli 
amnistiebi da Sewyalebebis raodenoba SeiZleba warmoadgendes imis 
damatebiT niSans, rom Seicvala patimrobis Warbad gamoyenebis momxre 
midgoma. imavdroulad unda iTqvas, rom aRniSnul RonisZiebebs mxolod 
droebiTi da SezRuduli efeqti SeiZleba hqondes.  
 
TumcaRa, Tavisuflebis aRkveTa da gansakuTrebiT winaswari patimrobis 
sakiTxi kvlav rCeba sasjelSefardebiTi kanonmdeblobisa da Sesabamisi 
praqtikis erT-erT yvelaze ufro winaaRmdegobriv da problematur 
komponentad. Tavisuflebis aRkveTaze/patimrobaze orientirebuli 
midgomebis Sedegebze, garkveulwilad, statistika metyvelebs, romlis 
mixedviTac, 2007 wels axlad dapatimrebulTa raodenobam 8929-s miaRwia, 
anu 2002 welTan SedarebiT, TiTqmis gaormagda.15 miuxedavad imisa, rom 2008 
wlis 8 Tvis monacemebis Sesabamisad gamoikveTa winaswari patimrobis 
SemTxvevebis raodenobis Semcirebis tendencia (2008 wels - 4899, xolo 2007 
wlis imave periodSi – 6274), mainc am zomis gamoyenebis procentuli 
maCvenebeli igive rCeba (daaxloebiT 45%).16  
 
aseTive midgomebis Sedegad gaizarda im pirTa raodenoba, romelTac 
SeefardaT Tavisuflebis aRkveTa. 2007 wels maTi raodenoba iyo 9788, 
romelic warmoadgens 300%-ze met zrdas 2004 wlis monacemebTan SedarebiT 
(3172). amave dros, arasapatimro sanqciebis raodenoba mxolod 192%-iT iyo 

                                                 
12 sssk-is proeqtis muxli 7, paragrafi 4. 
13 SemdgomSi konvencia. ixileT adamianis uflebebis evropuli sasamarTlos precedentuli 
samarTali, romelic asaxvas povebs wevri saxelmwifoebis mimarT evrosabWos ministrTa 
komitetis rekomendaciaSi Rec(2006)13 ,,Tavisuflebis aRkveTis, misi moxdis pirobebis, 
mocemuli sasjelis gadaWarbebiT gamoyenebis aRmosafxvrelad damcavi meqanizmebis 
Taobaze”; imave rekomendaciis axsna-ganmartebebis memorandumi. 
14 ix. me-17 SeniSvna, qvemoT. 
15 am TvalsazrisiT 2006 wels raodenobam piks miaRwia, ris Semdegac viTareba odnav 
gamosworda, Tumca maTi ricxvi kvlavac Zalian maRalia.   
16 www.supremecourt.ge/default.aspx?sec_id=129&lang=1 nanaxi iqna 30.09.2008.  
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momatebuli. Sedegad, Tavisuflebis aRkveTa Seadgenda yvela Sefardebuli 
sasjelis 46,1%-s.17  
kidev erTi naklovaneba gatarebuli politikis finansur aspeqtebTanaa 
dakavSirebuli. rogorc wesi, adamianis gaTavisufleba winaswari 
patimrobidan imazea damokidebuli, Tu ramdenad SeuZlia gadaixados 
girao. miuxedavad imisa, rom mocemul sakiTxTan dakavSirebiT detaluri 
statistika ar moipoveba, arsebul monacemebsa da informaciaze 
dayrdnobiT SeiZleba davaskvnaT, rom im pirebis absolutur umetesobas, 
romelTac patimrobis alternatiuli zomebi an sanqciebi daekisraT, 
mxolod imitom dauwesdaT es zomebi, rom maT praqtikulad `Tavisufleba 
iyides” da didi moculobis Tanxebis gadaxda mouwiaT giraos saxiT.  
Zalian xSirad aseTi girao mogvianebiT jarimis formas iZens,18 rac 
gansakuTrebiT damaxasiaTebelia gamartivebuli procedurebis gamoyenebiT 
iZulebiTi saproceso garigebebis SemTxvevebisaTvis.19 aseTma politikam 
patimrobis Warbad gamoyenebas Seuwyo xeli, rac uaRresad arasamarTliania 
im adamianebis mimarT, romelTac ar gaaCniaT sakmarisi saxsrebi saWiro 
Tanxis gadasaxdelad. amgvari viTareba ar Seesabameba diskriminaciuli 
mopyrobis dauSveblobaze mimarTul saerTaSoriso standartebs da misi 
gamosworeba SeuZlebeli iqneba manam, sanam ufro arsebiTi da sistemuri 
cvlilebebi ar iqneba gatarebuli rogorc kanonmdeblobaSi, ise 
praqtikaSi.   

 
ufro grZelvadian perspeqtivaSi msgavsi politika qmnis ufro met 
problemas, vidre savaraudod iqna gadawyvetili. rasakvirvelia, 
imavdroulad gaTvaliswinebuli unda iyos, rom, miuxedavad imisa, rom 
statistikuri indikatorebi uaRresad mniSvnelovania arsebuli 
tendenciebisa da sazogadod viTarebis SefasebisaTvis, saerTaSoriso 
standartebisa da maTgan gamomdinare valdebulebebis arsi imaSia, rom 
saxelmwifoebma unda daicvan adamianis uflebaTa fuZemdebluri principebi 
da Rirebulebebi da Seqmnan iseTi sistema, romelic uzrunvelyofs am 
standartebis gatarebas maT iurisdiqciaSi myof yvela pirTan mimarTebiT.20 
aq igulisxmeba is pirebic, romlebzec moqmedebs `nulovani tolerantobis” 

                                                 
17 iqve.  
18 iqve.Bbolo periodis ganmavlobaSi sxva alternatiul zomebTan dakavSirebiT yvelaze 
maRali wili giraoze modioda, rac, daaxloebiT, 97%-s Seadgenda. garda amisa, garkveuli 
korelacia arsebobs damatebiTi sasjelis saxiT dawesebuli jarimebis raodenobasa da 
pirobiTi sasjelis Sefardebis SemTxvevebs Soris. 2008 wlis pirvel naxevarSi monacemebi, 
Sesabamisad, Semdegnairad gamoiyureboda: 5978  da 5049.  saxalxo damcvelis aparatis mier 
2006 wlis meore naxevarSi momzadebul angariSSi mocemulia analizi da ilustrireba im 
SemTxvevebisa, Tu ramdenad araproporciulad gamoiyeneboda fuladi kriteriumi, rac 
gamovlinda rogorc giraos uaRresad didi fuladi raodenobis TvalsazrisiT, aseve 
Cadenili danaSaulis simZimesTan Seusabamobis TvalsazrisiT (magaliTad, 170 000 lari im 
pirTan mimarTebiT, romelmac ukanonod mopovebuli mobiluri telefoni SeiZina da 
romelsac adrindeli nasamarTloba ar hqonia). ix.: gverdi 12-17 
http://www.ombudsman.ge/uploads/reports/annualreport2006part2.pdf, 01.10.2008. ix.: agreTve CakvetaZe 
saqarTvelos winaaRmdeg, EctHR-is 2008 wlis 1 noembris gadawyvetileba, sarCeli 29869/07. 
19 SemoRebuli saproceso garigebis procedurebis arsebiTad mankieri xasiaTis Sesaxeb 
ixileT qvemoT. 
20 konvenciis 1-li muxli.  
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politika, an danaSaulTan brZolis sxva RonisZiebebi, maT Soris, 
,,antiterorizmi”.21  

 
am mxriv, samwuxaroa, rom sssk-is proeqts seriozuli naklovanebebi aqvs 
da igi Seicavs iseTi politikis gamomxatvel debulebebs, romlebic 
ewinaaRmdegeba saerTaSoriso xelSekrulebebisa da normebis 
mavaldebulebeli Zalis mqone debulebebs, romlebic ayalibeben 
prezumfcias Tavisuflebis sasargeblod. kerZod, masSi gaTvaliswinebuli 
moTxovnebi winaswari patimrobis gamoyenebis safuZvlebTan dakavSirebiT, 
aseve braldebulTa mimarT aRkveTis RonisZiebis saxiT winaswari 
patimrobis gamoyenebis safuZvlebis CamonaTvali da winapirobebi 
araTanmimdevrulia. aRniSnuli CamonaTvali ufro vrcelia, vidre 
evropuli standartebiT gaTvaliswinebuli amomwuravi CamonaTvali.22 igi 
aseve ar iTvaliswinebs  patimrobaSi datovebis kanonierebis periodul 
avtomatur gadaxedvas.23 winaswari patimrobis kanonierebis sakiTxis 
gansaxilvelad dayenebaze uamravi formaluri SezRudvis,24 agreTve 
apelaciis procedurebis warmarTvis SemTxvevaSi sasamarTlo ganxilvis 
Tavidan acilebis kanonmdeblobiT dadgenili SesaZleblobisa da praqtikis 
gamo,25 sistema ver pasuxobs evropuli konvenciis mier dawesebul 
kriteriumebs, romelTa safuZvelze gadawyvetileba unda iqnes miRebuli 
adamianis patimrobaSi datovebis mizanSewonilobis Sesaxeb.26 mocemuli 
sakanonmdeblo baza ar gansazRvravs im konkretuli garemoebebisa da 
faqtebis saWiroebas, romelTa gaTvaliswinebiTac mizanSewonilia 
patimrobaSi datoveba, iseve rogorc ar moicavs konkretul argumentebs 
piris gaTavisuflebis sasargeblod.27 dasanania, rom es sakiTxebi 

                                                 
21 mocemuli komentari vrceldeba angariSis farglebSi asaxuli standartebis mTel 
wyebaze. mniSvnelovania, rom saqarTvelom SeZlo ise gaerTmia Tavi arsebuli 
problemebisaTvis, rom ar damdgariyo sakiTxi konvenciis me-15 muxlis amoqmedebaze.           
22 sssk-is proeqtis 41-e muxlis me-12 punqti. kerZod, mocemuli SeniSvna exeba referencias 
`ganaCenis aRsrulebis uzrunvelyofis saWiroebas”, rac ar aris gaTvaliswinebuli me-5 
muxliT Camoyalibebul standartebSi. ixileT me-13 rekomendaciis wesi 7b. mocemuli 
SeniSvna farTo interpretaciis sagania, rac gansakuTrebiT marTebulia saproceso 
xarjebis kompensaciasTan mimarTebiT. Sesadarebelia sssk-is proeqtis 199-e muxlis 1-el 
punqtTan. 
23 Keus v. the Netherlands, sarCeli no. no. 12228/86, ECtHR dadgenileba, 28 seqtemberi, 1990, paragrafi 
24. aseve ixileT me-13 rekomendaciis me-17 paragrafi (2006). kerZod, is yovelTviur ganxilvas 
uzrunvelyofs. sssk-is proeqtis ufro axali samuSao versiebi orTviani drois limitis 
SemoRebas iTvaliswinebs patimrobisaTvis gamoZiebis dros gagrZelebis SesaZleblobiT. 
winaswari patimrobis saerTo vadis gamo (9 Tve), Tundac arsebobdes aRniSnuli sakiTxis 
ganxilvis valdebuleba saqmis sasamarTlosTvis gadacemis dros, mainc ver moxdeba misi 
sruli Sesabamisoba rekomendaciasTan.  
24 sssk-is proeqtis muxli 201, punqti 1. Sesadarebelia saqmesTan asenovi bulgareTis 
winaaRmdeg. sarCeli no. 24760/94, EctHR, 1998 wlis 28 oqtombris dadgenileba, paragrafi 162.   
25 sssk-is proeqtis  muxli 201, paragrafi 4. konvenciis Sesabamisad, kanoni misi me-5 muxlis 
me-4 paragrafis moTxovnebs eyrdnoba. saqme - iablonski poloneTis winaaRmdeg, sarCeli no. 
33492/96, ECtHR-is dadgenileba, 2000 wlis 21 dekemberi, paragrafebi 91-94. igive Seexeba 
saqmesTan dakavSirebuli arsebiTi gadawyvetilebebis gasaCivrebis proceduras. ixileT 
sssk-is proeqtis 279-e muxlis 1-li da me-3 paragrafi.  
26 sssk-is proeqtis axali versiebi iTvaliswinebs damatebiT formalur SezRudvas, 
romelic damcvels arTmevs SesaZleblobas Sesabamisi Suamdgomlobebi daayenos. mkacri 
drois limitis (48 saaTi) gaTvaliswinebiT, damcvels Zalian gauWirdeba moipovos dacvis 
qveS myofi pirisagan formaluri xelmowerac ki.  
27 sssk-is proeqtis me-200 muxlis me-7 nawili da 2001-e muxlis me-8-10 nawilebi. 
Sesadarebelia saqmesTan - sarbani moldaveTis winaaRmdeg, sarCeli no. 3456/05, ECtHR-is 2005 
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adekvaturad ar aisaxa arc mosamarTleebisTvis SemuSavebul praqtikul 
direqtivebSi, sadac sisxlis samarTlis saproceso kanonmdeblobis 
ZiriTadi aspeqtebia ganxiluli.28 am viTarebaSi, mxedvelobidan ar unda 
iqnes gamotovebuli is aqcenti, romelic keTdeba mosamarTleebis 
valdebulebaze, rom maT gamoiyenon usafrTxoebis zomebi, piris mimarT 
winaswari patimrobis gamoyenebis CaTvliT, rodesac formaluri 
winapirobebi arsebobs da ara uflebrivi mdgomareoba.29 

 
aRsaniSnavia, rom zogierTma naklovanebam ukve gamoiwvia adamianis 
uflebaTa dacvis evropis sasamarTlos mier saqarTvelos winaaRmdeg 
gadawyvetilebebis gamotana adamianis uflebaTa evropuli konvenciis 
(SemdgomSi – konvencia) me-5 muxlis Sesabamisi debulebebis darRvevasTan 
mimarTebiT.30 qveyanaSi 2007 wlis vizitTan dakavSirebiT momzadebul 
uaxles angariSSi wamebis aRkveTis evropuli komiteti (CPT)31 Seexo 
politikas, romelic tardeba qveyanaSi da `im faqts, rom saqarTveloSi 
qveynis Zalian bevri moqalaqe imyofeba sapatimroebSi”. mTel rig sxva 
rekomendaciasTan erTad, komiteti xazs usvamda, rom aucilebelia 
qveyanaSi mTeli rigi RonisZiebebis gatareba, raTa uzrunvelyofil iqnes 
Tavisuflebis aRkveTis gamoyeneba ukidures SemTxvevebSi. komitetma aseve 
xazi gausva arasapatimro RonisZiebebis mniSvnelobas.32    

 
arsebul kanonmdeblobaSi33 da sisxlis samarTlis saproceso kodeqsis 
kanonproeqtSi ar aris debulebebi, romlebSic ECtHR-is moTxovnebis 
Sesabamisad naTlad iqneboda Camoyalibebuli is kriteriumebi, Tu rodis 
iwyeba Tavisuflebis aRkveTa.34 sisxlis samarTlis saproceso kodeqsis 181-e 
muxlis me-2 nawili, romelSic saubaria `Tavisuflebis aRkveTaze, rac 
saqarTvelos konstituciis me-18 muxliTaa garantirebuli”, ar akonkretebs 
kriteriumebis ZiriTad elementebs. is normatiuli bundovaneba, rac amis 
Sedegad miiReba, didad Seuwyobs xels, rogorc policiaSi dakavebis vadis 
gagrZelebas, aseve, zogadad, kidev ufro bundovans gaxdis dakavebis 
sakanonmdeblo bazas.35     

  

                                                                                                                                                                  
wlis 4 oqtombris gadawyvetileba, paragrafebi 100-101. facuria saqarTvelos winaaRmdeg, 
sarCeli no. 30779/04, ECtHR-is 2007 wlis 6 noembris dadgenileba, paragrafebi 63-77.  
28 rekomendacia SemuSavebulia saqarTvelos uzenaes sasamarTlosTan arsebuli specialuri 
komisiis mier 2007 wlis 5 Tebervals.Mmiuxedavad imisa, rom aRniSnuli sakiTxi mocemulia 
mosamarTleebisTvis SemuSavebul praqtikul saxelmZRvaneloSi, igi sakmaod zedapirulia. 
sasamarTlo ganCinebis nimuSi, romelic saxelmZRvaneloSia mocemuli, gvTavazobs, rom 
sakmarisia ramdenime argumentis dasaxeleba maTi Sesabamisobis saTanado analizis gareSe. 
sainteresoa, rom mosamarTleebis praqtikuli saxelmZRvanelos Sesabamisad, Tavisuflebis 
aRkveTis vada SeiZleba imave safuZvliT gagrZeldes, romelic piris dapatimrebis 
momentisTvis arsebobda. faqtobrivad, mosamarTleebs arigeben, rom SeiZleba amis gakeTeba 
arsebiTi safuZvlebis arsebobis gareSe da mxolod ,,kompleqsurobis” safuZvelze.  
29 sssk-is proeqtis me-200 muxlis me-6 punqti.  
30 facuria saqarTvelos winaaRmdeg (ixileT zemoT). 
31 SemdgomSi CPT. 
32 CPT-s 2007 wlis saqarTveloSi vizitis amsaxveli  angariSi, CPT/Inf (2007) 42, para. 32. 
33 sisxlis samarTlis saproceso kodeqsis muxli 72-72, 141-e muxlis 1-li punqti. 
34 sssk-is proeqtis 181-e muxlis me-2 punqti.  
35 sssk-is proeqtis axal samuSao versiebSi mocemulia orazrovani cneba ,,SeCerebis”, 
romelic gansxvavdeba ,,dakavebis”-gan. is saWiroebs ufro detalur ganxilvas imave 
mosazrebebiT, romelic mocemulia 51-e SeniSvnaSi.  
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1.2 patimrobis alternatiuli zomebi 
 

miuxedavad imisa, rom aRdgenil iqna gausvlelobisa da saTanado qcevis 
moTxovna,36 winaswari patimrobis alternatiuli RonisZiebebis speqtri 
kvlav Zalze mcirea.  

 
sisxlis samarTlis saproceso kodeqsis kanonproeqti Semoifargleba 
aRniSnuli saTanado qceviT, piradi TavdebobiT, giraoTi da 
arasrulwlovanis sazedamxedvelod gadacemiT.37 sxva `SesaZlo” 
RonisZiebebis38 CamonaTvali ar Seicavs iseT detalebs, rogoricaa: 
safuZveli, konkretuli pirobebi an maTi gamoyenebis sxva mniSvnelovani 
aspeqtebi. sagangaSoa isic, rom sisxlis samarTlis saproceso kodeqsis 
kanonproeqtiT gaTvaliswinebuli arasapatimro zomebis aseTi SezRuduli 
speqtris ganxorcielebac ki, SeiZleba realurad gadaidos sakmarisi 
saxsrebis uqonlobis sababiT,39 miuxedavad imisa, rom es zomebi ar 
moiTxovs mniSvnelovan finansur xarjebs Tu administraciul Zalisxmevas.  
A 

 
am TvalsazrisiT arsebuli RonisZiebebis SezRuduli speqtris arsebobis 
Sedegia patimrobis gamoyenebis SemTxvevebis zrdis tendencia. saWiroa 
arasapatimro alternatiuli zomebis gafarToeba evropuli standartebisa 
da pozitiuri praqtikis Sesabamisad. am mxriv, gansakuTrebuli mniSvneloba 
eniWeba sazogadoebaSi zedamxedvelobis axal RonisZiebebs da qcevis 
eleqtronuli monitoringis teqnikur SesaZleblobebs.40 

 
ufro metic, patimrobis alternatiuli zomebis aRsruleba seriozul 
SeSfoTebas iwvevs. kanonmdebloba SeiZleba iTvaliswinebdes 
alternatiuli RonisZiebebis farTo speqtrs, Tumca praqtikaSi SeiZleba 
gamoiyenebodes mxolod erTi-ori RonisZieba. amgvarad, aRkveTis winaswari 
RonisZiebebis mocemuli speqtri moicavs pirad Tavdebobas, romelic 
zogadi xasiaTisaa da bevr procedurul viTarebas miesadageba, Tumca is 
gamoiyeneba metad umniSvnelo SemTxvevebSi. aRniSnuli RonisZieba 2008 wlis 
pirveli naxevris ganmavlobaSi gamoyenebuli aRkveTis winaswari 
RonisZiebis 7833 SemTxvevidan, mxolod 53 SemTxvevaSi (anu 0.67%) iqna 
Sefardebuli. am da wina periodebSi gamoyenebuli RonisZiebebis 

                                                 
36 2005.16.12-Si policiis zedamxedvelobis qveS yofna da saTanado qceva amoRebul iqna 
patimrobis alternatiuli RonisZiebebis siidan (moqmedi sisxlis samarTlis saproceso 
kodeqsis yofili muxlebi 166, 167).     
37 sssk-is proeqtis 195-e muxlis 1-li nawili. 
38 sssk-is proeqtis 195-e muxlis me-2 nawili.   
39 sssk-is proeqtis 195-e muxlis me-3 nawili. aseve ixileT evrosabWos ministrTa komitetis 
wevri qveynebisTvis SemuSavebuli rekomendacia 22 (2000) sazogadoebrivi sanqciebisa da 
RonisZiebebis Sesaxeb evropuli wesebis ganxorcielebis gaumjobesebis Taobaze. 
SemaSfoTebelma sakiTxebma gansakuTrebuli mniSvneloba SeiZina mas Semdeg, rac sssk-is 
proeqtis bolo versiebSi moxda aRniSnuli muxlis me-2 nawilSi CamoTvlili 
RonisZiebebis kvalificireba ,,damatebiT” RonisZiebebad. amgvarad, SemoTavazebulia versia, 
rom maTi gamoyeneba moxdes mxolod ZiriTadi RonisZiebebis SezRudul speqtrTan 
erTobliobaSi.   
40 ixileT evrosabWos ministrTa komitetis wevri qveynebisTvis SemuSavebuli rekomendacia 
13 (2006) Tavisuflebis aRkveTaze, am zomis gamoyenebis pirobebze da zedmetad 
gamoyenebisgan SezRudvis dawesebis mizniT arsebul damcav meqanizmebze, wesi 2.   
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absoluturi umravlesoba modioda winaswar patimrobasa (44%) da giraoze 
(55%).41  

 
yuradsaRebia, rom arsebuli midgoma, romelic iTvaliswinebs giraos 
gamoyenebas, rac finansuri miznebiTaa ganpirobebuli,42 ewinaaRmdegeba 
konvenciis me-5 muxliT gaTvaliswinebul standartebs.Mmiuxedavad imisa, 
rom sisxlis samarTlis saproceso kodeqsis kanonproeqtis mixedviT, 
gaTvaliswinebulia giraos minimaluri raodenobis Semcireba 2000 laridan 
1000 laramde,43 kodeqsidan amoRebulia miTiTeba `Cadenili danaSaulis 
simZimeze”44 da SenarCunebulia giraos moculobis gansazRvris mxolod 
erTi kriteriumi. miuxedavad imisa, rom kodeqsSi aseve saubaria 
braldebulis xelT arsebul aqtivebze, kodeqsis kanonproeqtSi ar aris 
aRmofxvrili is Seusabamobebi, romlebic xsenebul saerTaSoriso 
standartebTan mimarTebaSi arsebobda. mocemul debulebaSi ar aris 
gaTvaliswinebuli konvenciis me-5 muxliT uzrunvelyofili garantia. 
Sesabamisad, giraos moculobis gansazRvra braldebulis mdgomareobisa da 
misi marTlmsajulebisgan mimalvis survilTan an albaTobasTan 
dakavSirebuli faqtorebis gaTvaliswinebiT unda moxdes.45 aRsaniSnavia, 
rom arc sisxlis samarTlis saproceso kodeqsis kanonproeqti da arc sxva 
arsebuli kanonmdebloba naTlad ar gansazRvravs sasamarTlos 
uflebamosilebas braldebis mier moTxovnili giraos moculobis 
dadgenasTan an SecvlasTan mimarTebiT. sakanonmdeblo cvlilebebis 
gatarebasTan erTad, aseve saWiroa naTeli da detaluri saxelmZRvanelo 
direqtivebis SemuSaveba, radganac arsebuli praqtikis mankierad 
Camoyalibebis donidan gamomdinare, gaTvaliswinebuli iyos adamianis 
Tavisuflebisa da usafrTxoebis uflebis saTanado aspeqtebi, romelTa 
gaTvaliswinebac ar xdeba. aseve, praqtika saTanadod ar iTvaliswinebs 
samarTlianobisa da diskriminaciis dauSveblobis principebs. arsebobs 
SemTxvevebi, romlebic eWvs badebs giraos dawesebis proporciulobisa da 
kanonierebis TvalsazrisiT im pirebTan mimarTebaSi, romlebsac mZime 
danaSauli aqvT Cadenili da isini axerxeben saTanado pasuxismgeblobisgan 
Tavis daRwevas bundovani saproceso garigebebis an saxelmwifo biujetSi 
mniSvnelovani fuladi Senatanis gziT.46  

 
Sesabamisad, am TvalsazrisiT mniSvnelovania ara mxolod im 
alternatiuli RonisZiebebis speqtri, romelsac kanonproeqti unda 
iTvaliswinebdes. unda arsebobdes politikuri neba da valdebuleba 

                                                 
41 arasrulwlovanTa da samxedro mosamsaxureebis zedamxedvelobasTan 
dakavSirebiT arsebuli ori RonisZieba specifikuri xasiaTisaa. imave periodis 
ganmavlobaSi es RonisZiebebi 6 SemTxvevaSi iyo gamoyenebuli.  
<www.supremecourt.ge/default.aspx?sec_id=129&lang=1>, nanaxi iqna 15.9.2008.  
42 ix. zeviT, maT Soris, SeniSvnebi da miTiTeba me-13 SeniSvnaze.  
43 mosaxleobis umetesi nawilisaTvis es Tanxa kvlavac Zalian maRalia.  
44 sssk-is proeqtis 168-e muxlis me-2 paragrafi. aRsaniSnavia, rom debuleba zemoT 
citirebul redaqcias Seicavs, rac udanaSaulobis prezumfciis ugulebelyofas 
warmoadgens.  
45 Neumeiser v. Austria, sarCeli no. 1936/63, ECtHR-is 1968 wlis 27 noembris 
gadawyvetileba.   
46  materialurad SeZlebul pirebs arasamarTliani upiratesoba eniWebaT im 
pirebTan SedarebiT, romlebsac ar gaaCniaT sakmarisi saxsrebi. ixileT me-7 
SeniSvna.   
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sisxlis samarTlis procesis da zogadad, kanonmdeblobis legitimuri 
miznebis misaRwevad, praqtikaSi alternatiuli RonisZiebebis sxvadasxva 
SemTxvevebsa da pirebTan mimarTebiT gamoyenebis TvalsazrisiT.   

 
                

1.3 samarTliani sasamarTlo procesis garantiebi 
 

miuxedavad imisa, rom aRiniSneba garkveuli progresi saerTaSoriso 
standartebTan Sesabamisobis kuTxiT, saidanac yvelaze mniSvnelovania 
mtkicebulebebis gamJRavnebis principi,47 sssk-is proeqtma mainc ver SeZlo 
gamoesworebina seriozuli gadaxvevebi samarTliani sasamarTlos 
principebisa da garantiebisagan.  

 
moqmedi kanonmdebloba da sakanonmdeblo proeqti araorazrovnad 
miuTiTebs imaze, rom saxelmwifom arCevani gaakeTa samarTliani 
sasamarTlo procesis garantiebis gamartivebul koncefciaze da arCia 
garkveulwilad ufro pasiuri rolis Sesruleba am TvalsazrisiT. es 
midgoma mniSvnelovanwilad ugulebelyofs saxelmwifos valdebulebas, 
gamosces saTanado kanonebi da uzrunvelyos saWiro praqtikuli 
mxardaWera dacvis mxarisaTvis, raTa realurad uzrunvelyos misi 
Tanasworuflebianoba saxelmwifo braldebis mxaresTan da samarTaldamcav 
organoebTan mimarTebiT. Sesabamisad, arasakmarisia mxareebs Soris 
Tanasworuflebianobis formaluri wesis damtkiceba da uflebis daSveba, 
rom mxareebma Tavad ganaxorcielon gamoZieba, moiwvion damoukidebeli 
eqspertebi48 da a.S. aseT midgomas iqamde mivyavarT, rom saxelmwifo 
emijneba konvenciis me-6 muxlis I paragrafiT masze dakisrebul pozitiur 
valdebulebas, miukerZoebeli da samarTliani marTlmsajulebis 
uzrunvelyofasTan dakavSirebiT. saqarTveloSi saxelmwifo braldebisa da 
dacvis mxareTa uTanasworobis finansuri, organizaciuli, teqnikuri da 
sxva aspeqtebis kritikuli xasiaTi unda dabalansdes gamoZiebisa da 
sisxlissamarTlebrivi devnis ganmaxorcielebeli organoebis mxridan 
eWvmitanilebis da braldebulebis legitimuri interesebis dacvis 
uzrunvelyofiT. kerZod, valdebuleba unda gulisxmobdes ara mxolod 
mtkicebulebebis gamJRavnebas, aramed dacvis mxarisaTvis xelsayreli 
mtkicebulebebis mopovebas.49 imave mizezebis gamo SeSfoTebas iwvevs is 
faqti, rom saxelmwifo ar iTvaliswinebs damatebiTi saxsrebis gamoyofas, 

                                                 
47 sssk-is proeqtis 89-e muxlis 1-li nawili. Sesadarebelia saqmesTan ,,Rowe and Davis v. the 
United Kingdom”,  sarCeli no. 28901/95, ECtHR-is 2000 wlis 16 Tebervlis gadawyvetileba. 
mocemuli debuleba unda vrceldebodes ara mxolod mtkicebulebebze, romelTa 
Sedegadac adamiani SeiZleba gamarTlebuli iyos, aramed aseve unda Seicavdes zogad 
referencias informaciaze, romelic dacvis mxarisTvisaa xelsayreli, magaliTad, 
Semamsubuqebeli garemoebebi da a.S.   
48 Tumca, Tundac formaluri Tanasworoba srulad SenarCunebuli ar aris. amrigad, sssk-
is proeqtis ufro axali versiebi dacvis mxaris uflebebs Soris ar iTvaliswinebs iseTi 
sagamoZiebo moqmedebebis Catarebas, rogoricaa Cxreka da faruli sagamoZiebo moqmedebebi.   
49 aRsaniSnavia, rom sssk-is proeqtis axali samuSao versiebi da gansakuTrebiT ki me-18 
muxlis me-3 nawilis modifikaciebi, iTvaliswinebs akrZalvas dauSvebeli mtkicebulebebis 
gamoyenebaze mxolod sasamarTlos gadawyvetilebiT da amrigad, gamoricxavs mis 
gamoyenebas braldebisa da sisxlissamarTlebrivi devnis dros.  
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kerZod, praqtikaSi braldebis damabalansebeli tvirTis mxolod dacvis 
mxarisaTvis dakisrebis finansuri faqtoris Sesamcireblad.50  
 
garkveuli ZiriTadi normebi, romlebic sssk-is Sesaval nawilsa da zogad 
debulebebSia gaTvaliswinebuli, Semdgom debulebebSi ar aris saTanadod 
asaxuli. aRsaniSnavia, rom uflebebis SezRudvebTan dakavSirebuli 
daTqmebi uaRresad zogadi xasiaTisaa da mikerZoebuli da TviTneburi 
interpretaciis saSualebas iZleva.51 maTi dabalanseba ar xdeba naTeli 
formulirebebiT da saTanado damcavi meqanizmebiT52. aRniSnuli 
debulebebi erTobliobaSi samarTliani sasamarTlos postulatebis mTel 
sistemas emuqreba. yvelaze mniSvnelovani, am TvalsazrisiT, is 
debulebebia, romlebic daubalansebel gamonaklisebs uSvebs mowmis 
dakiTxvis procesSi dacvis mxaris monawileobis TvalsazrisiT.53 
mtkicebulebebis gamJRavnebis Taobaze zemoTxsenebuli zogadi wesis 
miuxedavad, sssk-is proeqtSi SenarCunebulia daubalansebeli 
gamonaklisebi gamoZiebis adreul etapebze faruli sagamoZiebo 
moqmedebebis Sedegebis gaumJRavneblobasTan dakavSirebiT.54 sssk-is 
proeqtSi saTanadod ar aris gansazRvruli is gadamwyveti momenti, 
rodesac sisxlis samarTlis braldeba waredgineba pirs,Aanu is momenti, 
saidanac moyolebuli piris samarTliani marTlmsajulebis misawvdomobis 
ufleba aris garantirebuli. maSin, rodesac konvenciuri samarTali farTo 
koncefcias amkvidrebs im zomebTan dakavSirebiT, romelTa Sesabamisadac 
safuZveli iqmneba ivaraudo sisxlis samarTlis danaSaulis Cadena piris 
mier,  sssk-s proeqtSi es zomebi Semoifargleba dakavebis momentiT an 
formaluri bralis wayenebis momentiT.55 Sedegad, garkveul SemTxvevebSi 
zemoT xsenebuli garantiebis amoqmedeba SesaZlebelia gadaidos 
gaumarTlebeli mizezebiT, gansakuTrebiT winasagamoZiebo etapze 
sagamoZiebo organoebis uflebamosilebis gaTvaliswinebiT.56 
 
sxva problematuri aspeqtebis CamonaTvalSi aseve Sedis: sadavo debulebebi 
sasamarTlo devnis Tavidan dawyebis Taobaze im pirebTan mimarTebiT, 

                                                 
50 miuxedavad imisa, rom sssk-is proeqtis 167-e muxlis me-6 nawili iTvaliswinebs 
samarTlebrivi daxmarebis gafarToebis SesaZleblobas agreTve eqspertizis xarjebze, 
gasaTvaliswinebelia, rom Sesabamis ganmartebiT baraTSi araferia naTqvami kanonproeqtis 
amoqmedebisTvis saWiro damatebiT xarjebze, an aRniSnul an sxva saWiroebebTan 
mimarTebiT. mocemulia sxva debulebebi, romelic saWiroebs damatebiT xarjebs, 
magaliTad, wesi, romlis mixedviT dacvis mxare valdebulia sasamarTlos da braldebis 
mxares warudginos yvela masala ,,sakuTari xarjebiT” (sssk-is proeqtis 89-e muxlis me-7 
nawili). igive SeniSvna exeba nafic msajulTa sasamarTlos SemoRebas.  
51 ixileT  Gusinskiy v. Russia,  sarCeli  no. 70276/01, ECtHR-is 2004 wlis 19 maisis 
gadawyvetileba, paragrafi 62. 
52  
53 sssk-is proeqtis 43-e da 114-e muxlebi. Sesadarebelia Van Mechelen and Others v. the Netherlands, 
sarCeli nos. 21363/93, 21364/93, 21427/93 da 22056/93, ECtHR-is 1997 wlis 23 aprilis 
gadawyvetileba, paragrafi 60.  
54 sssk-is proeqtis 89-e muxlis me-5 nawili, 41-e muxlis me-13 nawili.  
55 sssk-is proeqtis me-4 muxlis me-6 nawili da muxli 40. Sesadarebelia Corigliano v. Italy, 
sarCeli no. 8304/78, ECtHR-is 1982 wlis 23 noembris gadawyvetileba, paragrafi 34.  
56 sssk-is proeqtis XVII da XVIII Tavebi. konteqstSi sisxlissamarTlebrivi danaSaulis 
Cadenis varaudi SeiZleba ukavSirdebodes bevr sagamoZiebo moqmedebas, romelic 
xorcieldeba piris mimarT, maT Soris, dokumentaciis dayadaReba, Cxreka, sxva. igive 
Seexeba ,,dakavebis” SemoRebas (ix. 29-e SeniSvna, zemoT).  
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romlebic gamarTlebuli iyvnen sasamarTlos mier,57 sakuTrebis 
dayadaRebis gamoyenebis SesaZleblobis gavrceleba pirTa farTo wris 
mimarT58 da saTanadod gauwereli saproceso CarCo. garda amisa, ar aris 
gaTvaliswinebuli ZiriTadi damcavi meqanizmebi garkveuli proceduruli 
darRvevebisa da samarTalwarmoebis procesSi daSvebuli darRvevebis 
SemTxvevebSi gamoyenebul sasjelebTan dakavSirebiT.59 
 
faruli sagamoZiebo moqmedebebis regulirebis gaTvaliswineba sssk-is 
proeqtSi pozitiur movlenad unda iqnes ganxiluli. miuxedavad amisa, am 
zomebis zedapiruli da araTanmimdevruli xasiaTidan gamomdinare, es 
debulebebi ar akmayofilebs konvenciis me-6 da me-8 muxlebis moTxovnebs. 
magaliTad, sssk-is proeqti iTvaliswinebs detalur procedurul normebs 
faruli sagamoZiebo moqmedebebis mxolod or saxesTan dakavSirebiT, 
romlis SemTxvevaSi sasamarTlo ganCineba unda iyos mopovebuli, danarCen 
xuT saxesTan mimarTebiT aranairi maregulirebeli CarCo ar aris 
SemoTavazebuli, anu es ukanaskneli braldebis kompetenciaSi rCeba 
yovelgvari saproceso damcavi meqanizmebis arsebobis gareSe.60 garda amisa, 
am debulebebSi ar aris naTlad Camoyalibebuli meqanizmebi iseTi 
uflebebis darRvevis winaaRmdeg, rogoricaa sacxovreblisa da piradi 
cxovrebis xelyofisagan dacva,61 waqezeba da sisxlis samarTaldarRvevis 
Cadenis provocireba.62  
 
kanonmdeblobaSi bolo periodSi Setanilma cvlilebebma63 SezRuda 
masmediisaTvis sisxlis samarTalwarmoebis misawvdomoba. am cvlilebebis 
Sedegad dainerga midgoma, romelic masmediisgan de faqto Tavisufal 
reJims awesebs, rac konvenciis me-6 muxlis I paragrafiT damkvidrebul 
sajaroobis princips ewinaaRmdegeba.  
 
marTalia, sssk-is proeqtis 107-e muxli Seicavs garkveul kompromiss, 
magram, miuxedavad aRniSnulisa, is mainc srulad ar Seesabameba 
konvenciuri kanonmdeblobis arss, romelic iTvaliswinebs prezumfcias 
sajaro mosmenis sasargeblod, rac, Tavis mxriv, gulisxmobs masmediis 
warmomadgenlebis daswrebas sasamarTlo procesebze.64 konvenciuri 
kanonmdeblobis mixedviT, es principi SesaZlebelia garkveuli 
garemoebebis SemTxvevaSi da mxolod `demokratiuli sazogadoebis 

                                                 
57 sssk-is proeqtis 24-e muxli (kvlav Setanilia `saqmis Sewyvetis” da ara `sasamarTlo 
devnis Sewyvetis” saxiT), muxlebi 130, 293.  
58 sssk-is proeqtis 176-e muxli.    
59 197-e muxlis me-5 paragrafi, 198-e muxlis me-6 paragrafi, 91-e muxlis 1-li paragrafi, 93-e 
muxlis me-10 paragrafi. 
60 sssk-is proeqtis muxlebi 158-160. ixileT Khan v. the United Kingdom, sarCeli no. 35394/97, 
ECtHR, paragrafebi 26-28; Allan v. the United Kingdom, sarCeli no. 48539/99, ECtHR  gadawyvetileba, 
paragrafi 52. 
61 kerZod, es Seexeba TvalTvals, sssk-is proeqtis 158-e muxlis paragrafi 1a.  
62 vrceldeba sssk-is proeqtis 158-e muxlis nawilebis umetesobaze. Teixeira de Castro v. Portugal, 
ganacxadi no. 25829/94, ECtHR, 1998 wlis 9 ivnisis gadawyvetileba, paragrafebi 36-39. 
63 sssk-is proeqtis me-16 muxlis me-2 paragrafi da saerTo iurisdiqciis sasamarTloebis 
Sesaxeb kanonis me-12 muxlis me-4 paragrafi.   
64 sssk-is proeqtis 107-e muxlis 1-li paragrafi amasTan dakavSirebiT, nawilobriv 
winaaRmdegobriv normebs Seicavs. ufro metic, sssk-is proeqtis ufro axali samuSao 
versia Seicavs wesebs, romelic inarCunebs ,,mediisagan Tavisufal” reJims.  
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interesebis” standartis gaTvaliswinebiT iqnes ugulebelyofili.65 am 
TvalsazrisiT aRsaniSnavia, rom konvenciuri kanonmdebloba aseve kiTxvis 
niSnis qveS ayenebs avtomaturi blanketuri akrZalvis Tanabarzomierebas 
maSinac ki, Tu igi Zalian seriozuli kanonieri miznebis misaRwevadaa 
gamiznuli.66 ECtHR-is mier sajaro mosmenisaTvis didi mniSvnelobis miniWeba 
imiTaa ganpirobebuli, rom igi `samarTalwarmoebis faruli 
ganxorcielebisagan” dacvis da sazogadoebis mxridan dakvirvebis 
xelSewyobis meqanizms warmoadgens. garda amisa, igi `is meqanizmia, 
romelic sasamarTloebis mimarT ndobis amaRlebas uwyobs xels” da 
`sajarooba da samarTlis administrirebaze dakvirvebis ufleba xels 
uwyobs konvenciis me-6 muxlis I paragrafis miznebis miRwevas”,67 ris gamoc, 
zemoT xsenebuli SemzRudveli reJimi gansakuTrebiT miuRebelia sxva 
faqtorebTan jamSi, romlebic zogadad marTlmsajulebis 
damoukideblobisadmi sazogadoebis ndobas amcirebs. arsebul garemoebebSi 
gansakuTrebiT mniSvnelovania, rom sssk-is proeqti da sxva kanonmdebloba 
sajaroobisa da mediisTvis misawvdomobis standartebs unda nergavdnen.68    

 
 

1.4 sisxlissamarTlebrivi devna 

 
sisxlis samarTlis procesis kidev erTi aspeqti, romelsac SeuZlia 
sisxlis samarTlis marTlmsajulebis sistemis mimarT sazogadoebis 
ndobis Seryeva da amdenad, moiTxovs ufro gawonasworebul midgomas, 
ukavSirdeba braldebis mxaris diskreciul uflebamosilebas. samwuxarod, 
sssk-is proeqti iTvaliswinebs braldebis mxarisaTvis SeuzRudavi 
diskreciuli devnis uflebamosilebis miniWebas.69 marTalia, saerTaSoriso 
normebi ar gamoricxavs diskreciuli devnis uflebamosilebas, isini mainc 
upirobod aniWebs prioritets yoveli moqalaqis kanonis winaSe 
Tanasworobis principsa da sisxlis samarTlis marTlmsajulebis 
individualizacias.70 
 
sistemis finansuri elementebi, razedac zemoT iyo saubari, praqtikulad, 
mTlianad braldebis mxaris eqskluziur kompetenciaSia. garda amisa, 
braldebis mxare realurad dominanturia, rodesac saqme iZulebis 
RonisZiebebs exeba,71 aseve monopolia aqvs sasjelis minimizaciisa da 
samarTliani sasamarTlos garantiebis garkveul SezRudvaze. yovelive 
zemoTxsenebuli SeiZleba CaiTvalos im maCveneblad, rac sistemis 

                                                 
65 B. and P.  v. the United Kingdom, sarCeli nos. 36337/97 da 35974/97, ECtHR-is 2001 wlis 24 aprilis 
gadawyvetileba, paragrafebi 36-37. 
66 ixileT  Hirst v. the United Kingdom (No.2), sarCeli no. 74025/01, ECtHR (GC)-is 2005 wlis 6 
oqtombris gadawyvetileba, paragrafi 74. 
67 B. and P.  v. the United Kingdom,  paragrafi 36. 
68 sssk-is proeqtis 107-e muxli ar Seicavs naTlad gamoxatul miTiTebas mediasTan 
dakavSirebiT. saWiroa misi Sesabamisad gaZliereba. 
69 sssk-is proeqtis 22-e, 127-e muxlebi.  
70 ixileT evrosabWos ministrTa komitetis mier wevri qveynebisTvis SemuSavebuli 
rekomendacia (87) 18 sisxlissamarTlebrivi devnis gamartivebis Sesaxeb, Tavi I.    
71 amgvarad, prokuraturis SuamdgomlobiT winaswari patimrobis Sefardebis Tanafardoba 
mudmivad izrdeba: Tu 2005 wels aRniSnuli maCvenebeli iyo 81,6% da 2007 wels – 93.6 %, 
2008 wlis I naxevarSi man miaRwia 95.1%-s.  
www.supremecourt.ge/default.aspx?sec_id=129&lang=1 30.09.2008 wlis mdgomareobiT. 
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samarTlianobas eWvqveS ayenebs.72 amgvari midgoma kidev ufro miuRebeli 
xdeba prokuraturisa da gamoZiebis rolis bundovani gamijvnis pirobebSi 
da prokuraturis uflebamosilebis samarTaldamcavi organoebis 
TanamSromlebis did raodenobaze gavrcelebis gamo. maSin, roca 
sagamoZiebo organo aRWurvilia eWvmitanilis dakavebis uflebamosilebiT, 
es ukanaskneli komponenti (dakaveba) gaTanabrebulia sisxlissamarTlebrivi 
devnis dawyebasTan. es ki ewinaaRmdegeba im mtkicebas, rom aRniSnuli 
warmoadgens prokuraturis eqskluziur funqcias.73 
 
prokuraturisaTvis gansazRvruli funqciebis is nawili, romelic 
gadawonis sasamarTlos mosamarTleebis74 uflebamosilebas, misadagebuli 
unda iyos Sesabamis normebTan.75 ufro metic, sisxlissamarTlebrivi devnis 
sistemis zogadi moumwifebloba saxelmZRvanelo principebisa da damcavi 
meqanizmebis inkorporacias ara mxolod Sidauwyebriv dokumentebSi, aramed 
kanonmdeblobaSic moiTxovs.  braldebis mxare unda xelmZRvanelobdes 
naTeli da gamWvirvale zogadi saxelmZRvanelo miTiTebebiT.76 es 
moTxovnebi ufro aqtualuri gaxda iusticiis saministrosa da 
prokuraturis Serwymis fonze. 
 

1.5 saproceso SeTanxmeba  

 
zemoT aRniSnuli naklovanebebi, romlebic zians ayenebs sazogadoebis 
ndobas marTlmsajulebis sistemisadmi, uaRresad mniSvnelovania, rodesac 
saproceso SeTanxmebis axlad danergili meqanizmis mizanSewonilobis 
Sefasebazea saubari. arsebobs faqtorTa wyeba, romelic saqarTveloSi 
axlad danergili saproceso SeTanxmebis sistemis samarTlianobas 
dabrkolebas uqmnis, kerZod: winaswari patimrobis zemoT naxsenebi 
sakanonmdeblo baza,77 sasjelis Sefardebis sistema, romelic ar iZleva 
sasjelis individualizaciis SesaZleblobebs, sisxlis samarTlis 
kodeqsiT gaTvaliswinebuli sasjelis Sefardebis xisti meqanizmi78 da   
sasjelis minimalizaciis gamoyenebis samarTlebrivi SezRudva, an pirobiTi 
sasjelis Sefardeba saproceso SeTanxmebebis safuZvelze, an mxolod 
gamoZiebasTan TanamSromlobis SemTxvevaSi.79 praqtikulad, yvela zemoT 
xsenebuli praqtika gamoricxavs piris gamarTlebis realur 
SesaZleblobas.80Yyvela zemoT xsenebuli faqtoris erToblioba   

                                                 
72 ixileT Sesabamisi referenciebi 14, 41, 43-45, 56, 74.  
73 muxli 22, muxli 177, me-2 nawili, muxli 178, me-2 nawili, muxli 183, me-3 nawili. 
74 ixileT komentarebi da Sesabamisi SeniSvnebi 41-e (giraos raodenobis Semcirebis 
uflebis ararseboba) da 74-e.  
75 ixileT evrosabWos ministrTa komitetis mier wevri qveynebisaTvis SemuSavebuli 
rekomendacia (2000) 19 sisxlis samarTlis marTlmsajulebis sistemaSi prokuraturis 
rolis Sesaxeb, paragrafebi 17, 19. 
76 iqve paragrafi 13 da 36. 
77 ixileT zemoT, punqtebi 1.1 da 1.2.  
78 ixileT punqti 1.7 qvemoT.  
79 sisxlis samarTlis kodeqsis 50-e, 55-e, 63-e muxlebis me-21 nawili, 67-e muxlis me-5 nawili.   
80 saqarTvelos uzenaesi sasamarTlos oficialuri statistikis Sesabamisad, pirTa 
gamarTlebis wili, romelic samarTliani, sasamarTlo sistemebze orientirebuli sisxlis 
samarTlis marTlmsajulebis sistemebisTvis uprecedentoa, TandaTan mcirdeba. 2006 wels 
gamarTlebuli adamianebis wili 0.8%-s Seadgenda, 2007 wels – 0.2%-s, xolo 2008 wlis 8 
Tvis ganmavlobaSi – 0.2%-s.   
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mniSvnelovnad azianebs da eWvqveS ayenebs saproceso SeTanxmebis 
procedurebis samarTlianobas.81 aseTi viTareba mianiSnebs imaze, rom mas 
`iZulebis elferi” aqvs, rac dadgenil iqna adamianis uflebaTa evropuli 
sasamarTlos mier, naklebad SemzRudav garemoebebSic ki.82 
 
saproceso SeTanxmebis meqanizmi, romelsac gvTavazobs sssk-is 
kanonproeqti, amcirebs dacvis mxarisaTvis miniWebul garantiebs, radganac 
mtkicebulebis gacnobis uflebis ignorirebis Sedegad, proeqti aiZulebs 
mas imoqmedos `brmad”.83 Sesabamisad, garda detaluri samarTlebrivi 
procedurebis SemuSavebisa, saproceso SeTanxmebis samarTliani sistemis 
Camoyalibebisa da procedurebis gamartivebisa, saWiroa sssk-is 
kanonproeqtiT gaTvaliswinebuli sisxlissamarTlebrivi devnis 
proceduris mTeli rigi fundamenturi naklovanebebis aRmofxvra.  
  

1.6 nafic msajulTa sasamarTlo 
 
qveyanaSi nafic msajulTa sasamarTlos SemoReba inovaciuri, magram 
amasTanave jer kidev ucxoa. sisxlis samarTlis marTlmsajulebis 
sistemis mimarT sazogadoebis ndobasTan, gansakuTrebiT mis 
samarTlianobasTan dakavSirebuli problemebis gaTvaliswinebiT, 
aRniSnuli SeiZleba ganxilul iqnes, rogorc misasalmebeli siaxle. 
 
imavdroulad, amgvari siaxlis SemoReba moiTxovs safuZvlian analizs, 
sakanonmdeblo bazis momzadebasa da Secvlas. amitomac nafic msajulTa 
sasamarTlos gamoyenebis sakiTxma, romelic ar iqna saTanadod 
gadawyvetili sssk-is proeqtSi,84 aqtualoba SeiZina im faqtisagan 
damoukideblad, rom Sesabamisi debulebebi ar iqna sakmarisad 
damuSavebuli. kerZod, Sesabamisi debulebebi detalurad ar aregulirebs 
nafic msajulTa sasamarTlos ramdenime konkretul komponents, 
gansakuTrebiT ki mtkicebulebis dasaSvebobis procedurebs.85 es sakiTxebi 
unda gadawyvetiliyo detaluri da safuZvliani analizis safuZvelze. 
amgvarad, saeWvoa, rom maTi saTanadod dasruleba moxdes sakanonmdeblo 
doneze ganxorcielebuli procedurebis msvlelobisas. 
 
aris kidev ramdenime aspeqti, romelic damatebiT gansjas saWiroebs. 
amgvarad, nafic msajulTa sasamarTlosTan dakavSirebiT orive versia 
iTvaliswinebs gasaCivrebas mxolod kanonmdeblobiT gaTvaliswinebul 
ramdenime sakiTxze. nafic msajulTa sasamarTlo sistema Zalian 
kompleqsuria da masze moqmedebs faqtorTa gazrdili raodenoba, 
romelsac SeuZlia Secdomebamde miyvana. am xarvezis aRmosafxvrelad 

                                                                                                                                                                  
<www.supremecourt.ge/default.aspx?sec_id=129&lang=1> nanaxi iqna 30.09.2008.   
81 patimrobis uaRresad mkacri pirobebi da reJimi, sasjelis aRsrulebis mkacri politika, 
pirobiT vadamde gaTavisuflebis iSviaTad gamoyeneba – es sakiTxebi SeiZleba daematos im 
faqtorTa CamonaTvals, romlebic  mogvarebas saWiroebs.    
82 Deweer v. Belgium, sarCeli no. 6903/75, ECtHR-is 1980 wlis 5 Tebervlis gadawyvetileba, 
paragrafi 54.  
83 sssk-is proeqtis 89-e, 202-207-e muxlebi. 
84 ixileT 27-e muxlis me-2 nawili. 
85 sssk-is proeqtis ZiriTadi versiis 242-e muxlis me-2 nawili da alternatiuli versiis 
248-e muxli. 217-e muxlis me-3 nawili damatebiT mtkicebulebebze mxolod miTiTebas 
Seicavs. 
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mraval iurisdiqciaSi xdeba apelaciebze mkacri SezRudvebis gauqmeba. 
magaliTad, gaerTianebul samefoSi `safrTxis Semcveli nasamarTlobis” 
ufro moqnili koncefcia dainerga.86 konvenciis me-7 damatebiTi oqmis me-2 
muxlis debulebebis gaTvaliswinebiT, romlis xelmomweri saqarTveloc 
aris, safrangeTma pirveli instanciis sasamarTloebis nafic msajulTa 
mier piris damnaSaved cnobis gasaCivrebis proceduris farglebSi 
ganmeorebiTi mosmena danerga.87 
 
Tu gaviTvaliswinebT nafic msajulTa sistemis Taviseburebas, ar unda 
gamogvrCes mxedvelobidan is faqti, rom TviTon sazogadoebaSi jer ar 
arsebobs amgvari inovaciisTvis aucilebeli gamocdileba da misi 
arsobrivi gaazreba. aseve, saTanado yuradReba unda mieqces sistemasTan 
dakavSirebul finansur da administraciul sirTuleebs.88 

 
amdenad, nafic msajulTa sistemis srulad amoqmedebis Sesaxeb 
gadawyvetilebis miReba am etapze Zalze naadrevi iqneboda.89 Sesabamisad, am 
mimarTulebiT praqtikuli zomebis gatarebamde saWiroa safuZvliani  
samecniero da empiriuli kvlevebis Catareba, am sistemis ganxorcielebis 
realisturobisa da mizanSewonilobis Sefaseba qveynis konteqstisa da 
mTliani samarTlebrivi sistemis gaTvaliswinebiT. aseve saWiroa Sesabamisi 
sakanonmdeblo cvlilebebis gatareba da dasanergi sistemis finansuri da 
administraciuli aspeqtebis siRrmiseuli Seswavla. mosamzadebel etapze 
saWiroa mosamarTleebis, prokurorebisa da iuristebisaTvis treningis 
uzrunvelyofa da sazogadoebrivi Segnebis amaRlebaze mimarTuli 
kampaniebis Catareba.    

 
  

1.7 sisxlis samarTlis kodeqsi da sasjelTa Sefardeba 

  
dapatimrebaze orientirebulma midgomebma da Sesabamisma politikam 
Sedegad sisxlis samarTlis kodeqsSi Setanili cvlilebebisa da zogadad 
praqtikis damsjelobiTi xasiaTi ganapiroba. dasjaze orientirebulobasa 
da finansuri aspeqtebiT ganpirobebuli winaswari patimrobis Warbad 
gamoyenebasTan, aseve damaxinjebuli saxiT gagebul saproceso 
SeTanxmebasTan dakavSirebiT gakeTebuli komentarebi sasjelTa Sefardebis 
mimdinare politikazec vrceldeba.90  

 
aRsaniSnavia, rom mkacrma moTxovnam sasjelTa meqanikuri Sejamebis 
Taobaze SeiZleba gamoiwvios 30-wliani patimroba im SemTxvevaSi, rodesac 
pirs Cadenili aqvs ramdenime SedarebiT msubuqi danaSauli, xolo im 
SemTxvevaSi, rodesac damatebiTi sasjelia Sefardebuli, patimrobis vadam 

                                                 
86 UK Criminal Appeal Act 1995 s2(1). 
87 safrangeTis sssk-is muxlebi 496-520, 546-549. 
88 finansur aspeqtebTan dakavSirebiT ixileT 45-e SeniSvna zemoT.  
89 sssk-is proeqtis ufro axal versiebSi sworad aris gadawyvetili misi amoqmedebis 
sawyis etapze nafic msajulTa sasamarTlos SezRudulad gamoyeneba. gaTvaliswinebulia 
misi gamoyeneba mxolod ganzrax mkvlelobebis SemTxvevebis ganxilvisas. amave dros, es 
versiebi warmoaCens imas, rom sistema ganicdis mniSvnelovan cvlilebas da amdenad, 
badebs kiTxvas, Tu  ramdenad srulyofilad da sifrTxiliT xdeba kanonSemoqmedebiTi 
procesisadmi midgoma aseT rTul da arsebiT sakiTxTan mimarTebiT.  
90  ixileT zemoT punqtebi 1.1, 1.2 da 1.5. 
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SeiZleba 40 wels miaRwios.91 sasjelis individualizaciasTan dakavSirebiT 
siZneleebi im mizeziT iqmneba, rom danaSaulis bevr saxesTan dakavSirebiT 
sisxlis samarTlis kodeqsiT gaTvaliswinebuli sanqciebis zRvari 
uaRresad viwroa, xolo minimalur gaTvaliswinebul sanqciebze ufro 
msubuqi sasjelis SefardebasTan dakavSirebiT Zalian mkacri wesebi 
arsebobs.92 xSirad sanqciebis speqtri mxolod orwliani patimrobiT 
Semoifargleba.93 es naklovanebebi ar iqna da verc iqneboda aRmofxvrili 
saqarTvelos uzenaesi sasamarTlos mier SemuSavebuli saxelmZRvanelo 
direqtivebiT, radganac isini arsebul sakanonmdeblo bazaze dayrdnobiT 
SemuSavda.94 

 
sasjelis saxeebsa da maT gamoyenebasTan dakavSirebuli 2008 wlis pirveli 
8 Tvis monacemebis Sesabamisad, SeiZleba davaskvnaT, rom ZiriTadad 
sasjelis sami saxe gamoiyeneba: Tavisuflebis aRkveTa (43,6%), jarima (3,9%) 
da pirobiTi sasjeli (51,4 %).95 xazi gvinda gavusvaT, rom pirobiTi 
sasjeli, rogorc wesi, jarimasTan erTad aris Sefardebuli, rac 
ZiriTadad im SemTxvevaSi xdeba, rodesac piri gamoZiebasTan 
TanamSromlobs an saproceso garigebaa miRweuli. arsebul viTarebas 
naTlad warmoaCens is faqti, rom 2008 wlis pirveli 6 Tvis ganmavlobaSi 
gamasworebeli samuSaos mxolod erTi SemTxveva dafiqsirda, xolo or 
wlamde Tavisuflebis aRkveTis Sefardebis - 581 SemTxveva. Ees ukanaskneli 
Sefardebuli Tavisuflebis aRkveTis SemTxvevebis 13%-s Seadgens.96    

 
sasjelTa Sefardebis aRniSnuli aspeqtebi ar Seesabameba saerTaSoriso 
standartebs da arc Tanamedrove midgomebs, romelic SemuSavebulia 
aRniSnul sakiTxebTan dakavSirebiT.97 

 
kidev erTi aspeqti, romelzec yuradRebis gamaxvileba Rirs, es aris mZime 
danaSaulebisaTvis sisxlis samarTlis pasuxismgeblobis asakis 14-dan 12 
wlamde Semcireba.98 zemoT xsenebuli sakanonmdeblo cvlileba am sferoSi 
arsebuli saerTaSoriso midgomebis Sefasebis gareSe iqna SemoRebuli. 
standartis Sesabamisad, sisxlis samarTlis pasuxismgebloba im asakTan 
unda iyos dakavSirebuli, rodesac arasrulwlovan pirs samoqalaqo 

                                                 
91 sssk-is proeqtis 50-e da 59-e muxlebi.  
92 G 74-e SeniSvnaSi miTiTebuli debulebebis garda, ixileT igive kodeqsis 54-e muxli.  
93 117-e muxlis 1-6 nawilebi, 118-e muxlis me-2, me-3 nawilebi, 177-e muxlis me-2 nawili, 178-e 
muxlis me-2 nawili da a. S.    
94 ixileT sisxlis samarTalwarmoebis problematur aspeqtebTan dakavSirebuli 
saxelmZRvanelo direqtivebi. <www.supremecourt.ge/default.aspx?sec_id=179&lang=1> 01.10.2008. 
miuxedavad imisa, rom saxelmZRvanelo direqtivebis mizania erTgvarovani 
sasjelSefardebis praqtikis damkvidrebis uzrunvelyofa da detalur CarCos adgens, 
isini sasjelis individualizaciis SesaZleblobis Semdgomi SezRudvis saSualebas 
Seicavs. direqtivebSi mocemuli detaluri da xisti sqemebi ver gaiTvaliswinebs yvela 
calkeuli saqmis, Tu adamianTan dakavSirebul specifikas da Taviseburebas.     
95<www.supremecourt.ge/default.aspx?sec_id=129&lang=1> nanaxi iqna 30.09.2008. 
96 iqve.  
97 evrosabWos ministrTa komitetis rekomendacia No. R (99) 22 wevri saxelmwifoebis mimarT 
cixeebis gadatvirTulobasa da patimarTa raodenobis zrdasTan dakavSirebiT, me-20 
paragrafi. evrosabWos ministrTa komitetis rekomendacia Rec(2000) 22 sazogadoebriv 
sanqciebsa da RonisZiebebTan dakavSirebiT evropuli wesebis gaumjobesebis Taobaze, 
punqtebi 2-4.  
98 sisxlis samarTlis kodeqsSi cvlilebebi, Setanili Semdegi kanonebis safuZvelze: N4785 
of 23.05.2007, N5196,  04.07.2007.  
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pasuxismgebloba ekisreba iseT sferoebSi, rogoricaa qorwineba, 
savaldebulo ganaTlebis miReba da dasaqmeba.99 zemoT xsenebuli 
debulebebis ZalaSi Sesvla da amoqmedeba gadaido saWiro 
infrastruqturis uqonlobis gamo. aRsaniSnavia, rom, rogorc Semdgomma 
movlenebma aCvena, arasrulwlovanTa deliqventobasa da kriminalTan 
dakavSirebuli droebiTi da specifikuri problemebis gadaWra 
SesaZlebelia, zogadad, prevenciuli, administraciuli, saganmanaTleblo 
da sxva RonisZiebebis kompleqsurad gatarebis gziT represiuli 
sadamsjelo zomebis gamoyenebis gareSe.   
  

1.8 samarTlebrivi dacvis meqanizmebi arasaTanado mopyrobis 
aRsakveTad   

 
sssk-is proeqtSi ramdenime debulebaa asaxuli arasaTanado mopyrobis 
aRsakveTad samarTlebrivi dacvis meqanizmebis Taobaze CPT-is moTxovnebis 
Sesabamisad,100 maT Soris, samedicino momsaxurebis misawvdomobisa da 
dapatimrebis Taobaze Setyobinebis Sesaxeb. miuxedavad amisa, masSi mainc 
ar aris asaxuli Sesabamisi standartebis yvelaze mniSvnelovani 
komponentebi. ori zemoT xsenebuli ufleba formulirebulia ise, rom ar 
aris sakmarisi aqcenti gakeTebuli imaze, rom es uflebebi ZalaSi Sedis 
`Tavisuflebis aRkveTis sawyisi etapidanve” da rom dapatimrebul pirebs 
sakuTari eqimis arCevis SesaZlebloba unda hqondeT. am aspeqtTan 
mimarTebiT relevanturia mosazrebebi Tavisuflebis aRkveTis sawyisi 
etapis gansazRvris kriteriumebTan dakavSirebul naklovanebebze da 
saWiroa isev aRiniSnos.101Aaseve, debulebebSi unda iyos gawerili damcavi 
meqanizmebi, romlebic zemoT xsenebuli uflebebis uzrunvelyofaSi 
dayovnebebis SemTxvevaSi amoqmeddeba (dakavebuli piris informireba, 
gasaCivrebis SesaZlebloba). amas garda, aRniSnul uflebebTan 
dakavSirebuli informaciis Sesaxeb araTanmimdevruli da gameorebadi 
debulebebi ar adgens valdebulebas, rom isini saTanadod unda aexsnas 
dakavebul, dapatimrebul pirebs.102  

 
kidev erTi naklovaneba imaSi mdgomareobs, rom arc arsebuli sssk da arc 
sssk-is proeqti ar iTvaliswinebs policiisa da dakavebaze pasuxismgebeli 
sxva organoebis mier Canawerebis warmoebas. aseTi Canawerebi/reestrebi 
uaRresad mniSvnelovania (dakavebis oqmTan erTad) rogorc calkeuli 
samarTlebrivi dacvis meqanizmi arasaTanado mopyrobisa da Tavisuflebisa 
da usafrTxoebis uflebis Selaxvis SemTxvevebis aRmosafxvrelad.103                            

 
 

                                                 
99 wesi No 41: gaeros minimaluri standartuli wesebi arasrulwlovanTa marTlmsajulebis 
administrirebis Sesaxeb, miRebuli gaeros generaluri asambleis rezoluciiT  40/33 , 1985 
wlis 29 noembers.  
100 ixileT 187-e muxli, 185-e muxlis me-6 nawili. ixileT CPT-s me-2, me-6 da me-12 zogadi 
angariSebi:  CPT/Inf (92) 3; CPT/Inf (96) 21; CPT/Inf (2002) 15. 
101 ixileT mosazrebebi 1.1 punqtSi zemoT.  
102 sssk-is proeqtis 41-e muxlis 1-li da me-2 nawilebi da 185-e muxlis 1-li nawili.  
103 ixileT Menesheva v. Russia, sarCeli no. 59261/00, ECtHR-s 2006 wlis 9 martis gadawyvetileba, 
paragrafi 87. 
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2. Tavisuflebis aRkveTis da probaciis aRsruleba 
  

2.1 gadatvirTuloba da sacxovrebeli pirobebi 

  
saqarTvelos sasjelaRsrulebis departamentis mier mowodebuli 
statistikis Tanaxmad, 2008 wlis 1 oqtombris mdgomareobiT, patimarTa 
saerTo raodenoba 19 929-s aRwevda. es 2004 wlis imave monacemTan 
SedarebiT (6500) 300%-ian zrdas warmoadgens. imave statistikisa da 
iusticiis ministris mier dadgenili dawesebulebebis Sevsebis limitebis 
mixedviT, cixeebis kontigentis realuri raodenoba mraval dawesebulebaSi 
am limits mniSvnelovnad aRemateboda.  

 
miuxedavad patimarTa ricxvis mkveTri zrdisa da masTan dakavSirebuli 
cixeebis gadatvirTulobis problemisa (zog SemTxvevaSi ukiduresad), aseve, 
bolo ramdenime wlis ganmavlobaSi, miuxedavad sxvadasxva saerTaSoriso 
organizaciisa da organoebis Sesabamisi rekomendaciebisa,104 arc 
kanonmdeblobaSi, arc kanonproeqt ,,patimrobis kodeqsSi” da arc sxva 
romelime teqstSi, jerac ar momxdara raime saTanado erovnuli 
strategiebisa da meqanizmebis gaTvaliswineba am gadaudebeli problemis 
gadasaWrelad.105 

 
arc moqmedi kanoni da arc kanonproeqti ,,patimrobis kodeqsi” ar 
iTvaliswinebs patimarTa sacxovrebeli pirobebis Sesaxeb ZiriTad 
saerTaSoriso standartebs. cixeebis gadatvirTulobis done gansakuTrebiT 
naTeli xdeba erovnuli standartis gaTvaliswinebiT, romelic patimarze 
minimalur sacxovrebel farTs adgens. arc arsebuli kanoni, romelic 2 
kvadratul metrs iTvaliswinebs patimarTa umetesi kategoriisaTvis  (2,5-3-
3,5m2 imaTTvis, vinc sapyrobilis reJimSia, qalebisTvis, avadmyofebisa da 
arasrulwlovanebisaTvis)106, arc ,,patimrobis kodeqsis” kanonproeqti, 
romelic patimarze 3 kvadratul metrs iTvaliswinebs,107 ar pasuxobs 
saerTaSoriso standarts - 4kv.m.,  rac CPT-is mier patimarTa jgufuri 
ganTavsebis SemTxvevaSia gaTvaliswinebuli.108 zemoT xsenebuli normebi erT 
adamianze gaTvlili saknis zomis mixedviTac ar Seesabameba saerTaSoriso 
standartebs.   

 
,,patimrobis Sesaxeb” kanonproeqtis materialuri pirobebis ganmsazRvrel 
normebSic arsebobs mravali sxva SedarebiT umniSvnelo, magram 
specifikuri xarvezi. ar aris gaTvaliswinebuli sarecxis recxvis 
pirobebi. dietasTan dakavSirebuli moTxovnebi ar aris sakmarisad 

                                                 
104 ixileT CPT-is angariSi 2007 wels saqarTveloSi vizitis Taobaze CPT/Inf (2007) 42,  
paragrafi 32.  
105 ixileT wesi 18.4, evropuli cixis wesebi, ixileT evrosabWos ministrTa komitetis wevri 
qveynebisTvis SemuSavebuli rekomendacia 22 (99) sapatimroebis gadatvirTulobasa da 
cixeebis populaciis gazrdis Taobaze.  
106 ,,patimrobis Sesaxeb” kanonis 33-e muxlis me-2 punqti.   
107 98-e muxlis me-2 paragrafi, 105-e muxlis me-3 paragrafi, 111-e muxlis me-2 paragrafi. 
mxolod qalebsa da arasrulwlovnebs ekuTvniT ufro `meti” farTi da Sesabamisad,  
dawesebulia 3,5 da 4 m2 (120-e muxlis 1-li punqti da 122-e muxlis me-2 punqti). 
108 ixileT CPT-s angariSi 2007 wels saqarTveloSi vizitis Taobaze CPT/Inf (2007) 42,  
paragrafi 61.    
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detalizebuli.109 patimrebis banaobasTan dakavSirebul debulebaSi ar aris 
miTiTebuli, rom wyali cxeli unda iyos.110 bunebrivi ganaTebis da 
ventilaciis misawvdomobasTan dakavSirebuli standarti isea moxsenebuli, 
rom masSi ar aris dakonkretebuli misi adekvaturoba da ubralod 
`fanjris” xsenebiT Semoifargleba.111 bundovani, zogadi formulireba, rom 
sacxovrebeli pirobebi unda akmayofilebdes Sesabamisi debulebebis 
moTxovnebs, ar Seicavs kriteriumebs, romlebsac aRniSnuli debulebebi 
unda pasuxobdes.112 
 

2.2 patimarTa samarTlebrivi statusi 
 

miuxedavad imisa, rom patimrobis kodeqsi saerTaSoriso eqspertebis 
garkveuli rekomendaciebisa da winadadebebis gaTvaliswinebiT daixvewa, 
patimarTa samarTlebrivi statusis Sesaxeb zogierTi debuleba kvlav 
bundovani rCeba.113 es debulebebi Seicavs uaRresad mkacr SezRudvebs da ar 
Seesabameba adamianis uflebebis msoflioSi aRiarebul klasifikacias da 
masTan dakavSirebul standartebs. is ZiriTadi muxli, romelic patimarTa 
uflebebis CamonaTvals Seicavs, ar moicavs aranair miTiTebas ojaxuri 
cxovrebis Taobaze.114 miuxedavad imisa, rom es CamonaTvali sruli araa, 
dauSvebelia am uflebis ugulebelyofa.115 imavdroulad, paemnebi da gare 
samyarosTan kontaqtis komponentebi `sacxovrebeli pirobebis” nawilSia 
asaxuli.116  

 
sakanonmdeblo baza ugulebelyofs konvenciidan gamomdinare 
saxelmZRvanelo princips da `evropuli cixis wesebis” ganuyofel 
moTxovnas imis Sesaxeb, rom patimarTa uflebebis SezRudva unda xdebodes 
`saWiro minimaluri limitirebis safuZvelze da unda Seesabamebodes 
kanoniT gaTvaliswinebul im amocanebs, risTvisac aRniSnuli SezRudva 
dawesda.”117 Sedegad, samarTlebrivi debulebebi, romlebic adgens garkveul 
uflebebs, amkvidrebs mkacr maqsimalur SezRudvebs, romlebic gvxvdeba, 
magaliTad, paemnebis raodenobasTan, satelefono saubrebTan, saweri 
masalebiT uzrunvelyofasTan mimarTebiT da a. S.118 kanonproeqti 
,,patimrobis kodeqsi” sruliad krZalavs patimarTa umetesobisTvis 
moklevadian Svebulebas. igi ar iZleva individualuri da Sesabamisad, 
Tanabarzomieri midgomis danergvis saSualebas, rasac konvenciuri 

                                                 
109 patimrobis kodeqsis proeqtis me-17 muxlis me-4 nawili, Sesadarebelia evropis cixis 
wesebis 22.1 wesTan.  
110 me-15 muxli, me-2 punqti.  
111 patimrobis kodeqsis proeqtis me-9 muxlis me-2 nawili.   
112 patimrobis kodeqsis proeqtis me-9 muxlis 1-li nawili 
113 patimrobis kodeqsis proeqtis me-9 muxlis me-2 nawili.   
114 patimrobis kodeqsis proeqtis me-7 muxli.  
115 gansakuTrebiT masSi dawesebuli mkacri SezRudvebis gamo, ix. qvemoT.  
116 patimrobis kodeqsis proeqtis me-8 muxlis 1-li nawili.  
117 `evropuli cixis wesebis” wesi 3 da 24.4. evrosabWos ministrTa komitetis wevri 
qveynebisTvis SemuSavebuli rekomendacia 2 (2006). 
118 patimrobis kodeqsis proeqtis muxlebi 10, 13, 97, 106, 112, 120, 122, 127 da ,,patimrobis 
Sesaxeb” kanonis Sesabamisi muxlebi.Aam kanonSi 48-e muxlis me-41 paragrafis Setanam ver 
gamoaswora viTareba `damatebiTi paemnebis”  specifikuri xasiaTisa da aseve, redaqtirebis 
gamo, romlis mixedviTac, debulebebis CamonaTvalis win miTiTebulia `ara umetes” 
(,,patimrobis Sesaxeb” kanonis muxli 73-74, 77-80, 83). 
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kanonmdebloba moiTxovs.119 SemzRudveli debulebebis teqsti zogadi da 
arazustia, ris gamoc is ar pasuxobs Tanmimdevrulobisa da 
prognozirebadobis moTxovnebs.Ees sakanonmdeblo naklovanebebi 
mikerZoebulobis farTo SesaZleblobebs iZleva.Aamgvarad, satelefono 
saubrebis administraciul kontrolTan dakavSirebuli ZiriTadi debuleba 
ar awesebs aranair zRvars aseT kontrolze.120 arsebul kanonmdeblobaSi 
mravladaa msgavsi debulebebi.121        

 

2.3 winaswari patimroba 

  
sakanonmdeblo baza, romelic aregulirebs winaswar patimrobaSi myofi 
pirebis da Sesabamisi dawesebulebebis statuss, kvlavac sargeblobs 
moZvelebuli koncefciiT, romelic winaswari patimrobis reJims miiCnevs, 
rogorc sisxlissamarTlebrivi devnis meqanizmis erT-erT elements. es 
midgoma gansakuTrebiT aSkaraa winaswari sapatimro dawesebulebis miznebis 
gancxadebidan, rac `izolirebaSi da winaswari gamoZiebisTvis daxmarebis 
aRmoCenaSi” mdgomareobs.122 amgvar Sexedulebas gansakuTrebuli yuradReba 
unda mieqces imis gaTvaliswinebiT, rom igegmeba calke saministros Seqmna, 
romlis kompetenciaSi Seva sasjelis aRsruleba da iqmneba imis 
saSiSroeba, rom is aRqmul iqnes rogorc kidev erTi samarTaldamcavi 
organo.  

 
midgoma, romlis mixedviTac xdeba winaswar patimrobaSi myofi pirebis 
uflebebis SezRudva, aSkarad ewinaaRmdegeba udanaSaulobis prezumfcias 
da specialur standartebs, romlebic `cixis evropuli wesebis”123 
ganuyofeli nawilia. aseTi gaumarTlebeli SezRudvis magaliTebia   
muSaobisa da ganaTlebis miRebis SeuZlebloba,124 paemnebis ricxvis 

                                                 
119 128-e muxlis da 92-e muxlis Tanaxmad, daSvebulia im patimrebisTvis, romlebic sasjels 
Ria tipis dawesebulebebSi ixdian, aseve qalebisa da braldebulebisaTvis. ,,patimrobis 
Sesaxeb” kanoni imave midgomas amkvidrebs, Tumca patimarTa gacilebiT farTo wrisTvis 
(muxli 49). SedarebisaTvis Ploski v. Poland, sarCeli no. 26761/95, ECtHR-is 2002 wlis 12 
noembris gadawyvetileba, paragrafebi 33-39. aseve evropis cixis wesebi, wesi 24.7.   
120 patimrobis kodeqsis proeqtis me-13 muxli, me-2 nawili. SedarebisaTvis Malone v. the UK, 
sarCeli 8691/79, ECtHR-is 1984 wlis 2 agvistos gadawyvetileba, paragrafebi 66-80. 
patimrebis korespondenciis kontrolis Taobaze ufro detaluri moTxovnebi (patimrobis 
kodeqsis proeqtis muxli 10, paragrafebi 4-6) nawilobriv gauqmebulia im debulebebiT, 
romlebic, Tavis mxriv, zog punqtSi arsebul garantiebs auqmebs (106-e muxlis paragrafi 4 
da 112-e muxlis paragrafi 3). igive Seexeba debulebebs paemnebis zedamxedvelobasa da 
TvalTvalis teqnikur saSualebebs, romlebic ar Seicavs swor formulirebas: ,,rogorc 
kanonmdeblobiTaa gaTvaliswinebuli” da ar xdeba miTiTeba konkretul safuZvelze, 
dacvis meqanizmsa Tu kanonierebis sxva winapirobebze (me-11 muxlis me-7 nawili da 84-e 
muxlis me-2 nawili).   
121 magaliTad, ,,patimrobis Sesaxeb” kanonis 76-e muxlis 1-l punqtSi gaTvaliswinebulia 
samartoo patimroba `saWiroebis SemTxvevaSi”. 
122 patimrobis kodeqsis proeqtis 23-e muxlis 1-li nawili, SedarebisaTvis evropuli cixis 
wesebis 95.1 da 95.3 wesebi.   
123  wesebi 95.1-95.3.  
124 patimrobis kodeqsis proeqtis me-7 muxlis me-3 nawili, XVIII da XIX Tavebi. garkveuli 
siZneleebia patimarTa saqmianobis organizebis TvalsazrisiT, magram dauSvebelia zemoT 
xsenebuli uflebebis srulad CamorTmeva. ixileT evropuli cixis wesebis me-100 wesi da 
evrosabWos ministrTa komitetis wevri qveynebisTvis SemuSavebuli rekomendacia 13 (2006) 
winaswari patimrobis Taobaze, paragrafebi   35-44. 
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SezRudva imaze metad, vidre aRniSnuli tipis dawesebulebaSi arsebuli 
gansakuTrebuli mdgomareobis da sisxlis samarTlis procesis 
moTxovnebis mixedviTaa nakarnaxevi.125        

 

2.4 Tavisuflebis aRkveTis strategiebi 

  
kanonmdebloba iTvaliswinebs Tavisuflebis aRkveTis moxdis progresuli 
sqemebis gamoyenebis SesaZleblobebs, maT Soris, msjavrdebulTa ufro 
msubuqi reJimis dawesebulebebSi gadayvanas,126 Tavisuflebis aRkveTis 
mouxdeli vadis ufro msubuqi127 saxis sasjeliT Secvlas da pirobiT 
vadamde gaTavisuflebas.128 miuxedavad amisa,  arsebuli praqtikis 
Sesabamisad, gaTvaliswinebuli TandaTanobiTi reintegracia da pirobiTi 
gaTavisufleba xangrZlivi periodis ganmavlobaSi Seferxebul iqna.129 aman 
safrTxe Seuqmna mTeli rigi samarTlebrivi debulebebis ganxorcielebas. 
Sesabamisad, saWiroa cvlilebebis Setana an paralelurad savaldebulo 
principebis danergva,130 rac damatebiT damcav meqanizmad moiazreba sqemebis 
ganxorcielebaSi naklovanebebis aRmosafxvrelad.  

 
garda amisa, sagulisxmoa, rom patimrobis kodeqsis proeqti ar Seicavs 
zust debulebebs Tavisuflebis aRkveTis mouxdeli vadis pirobiT vadamde 
gaTavisuflebiT Canacvlebis Sesaxeb.131 aseve ar aris gawerili 
sasjelaRsrulebis departamentis mudmivmoqmedi komisiis mier miRebuli 
gadawyvetilebebis gasaCivrebis gzebi, arc disciplinuri sanqciebis 
gamoyenebis gasaCivrebis meqanizmebi.132 

 
rac Seexeba arsebul kanonmdeblobas, bolo periodSi Tavisuflebis 
aRkveTis mouxdeli vadis sazogadoebrivad sasargeblo SromiT 
Canacvlebis daSveba pozitiur movlenad SeiZleba ganixilebodes.133 
miuxedavad amisa, SemoTavazebuli sakanonmdeblo cvlilebebis ramdenime 
elementi mTel iniciativas sadavos xdis, rac gansakuTrebiT im debulebebs 
Seexeba, romlebic msjavrdebulTan ojaxis wevrebisa da axlo 
naTesavebis134 Sexvedrebs zRudavs da msjavrdebulebis specialur 

                                                 
125 patimrobis kodeqsis proeqtis 127-e muxli awesebs patimarTan moklevadiani paemnis  
maqsimalur limits (TveSi ara umetes 4 paemnisa). 
126 patimrobis kodeqsis proeqtis 105-e muxlis me-4 nawili, 111-e muxlis me-3 nawili.  
127 sisxlis samarTlis kodeqsis 73-e muxli, patimrobis kodeqsis proeqtis 71-e muxlis 1-li 
nawili, 133-e muxlis me-5 nawili.  
128 sisxlis samarTlis kodeqsis 72-e muxli, 71-e muxlis 1-li nawili, 74-e muxli, 
patimrobis kodeqsis proeqtis 133-e muxlis me-5 nawili. 
129 ixileT saqarTvelos saxalxo damcvelis angariSi, 2007 wlis meore naxevari.  
< http://www.ombudsman.ge/uploads/reports/annualreport2007part2.pdf>, 01.10.2008. igive Seexeba 
xandazmuli da mZimed daavadebuli patimrebis gaTavisuflebas (patimrobis Sesaxeb kanonis 
62-e muxli). Aaseve ixileT patimrobis kodeqsis proeqtis 73-e muxli.   
130 evrosabWos ministrTa komitetis wevri qveynebisTvis SemuSavebuli rekomendacia 22 (2003) 
pirobiT gaTavisuflebaze, paragrafebi 22-24. 
131 Mmsgavsi vadamde gaTavisuflebisa, ixileT patimrobis kodeqsis proeqtis 74-e muxli.    
132 patimrobis kodeqsis proeqtis 109-e, 115-e, 130-e, 133-e muxlebi. 
133 ixileT cvlilebebi sisxlis samarTlis kodeqsSi, sssk-Si, kanonSi patimrobaze da 
probaciaze, romlebmac pirveli mosmena gaiares parlamentSi 2008 wlis ivlisSi.   
134 ixileT probaciis Sesaxeb kanonSi Sesatani cvlileba _ 331-e muxlis me-4 punqti.   
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adgilebSi ganTavsebas exeba.135Ees elementebi gulisxmobs gadaxvevas 
aRniSnuli sanqciis sareabilitacio xasiaTidan, reabilitacia ki 
iTvaliswinebs msjavrdebuli pirebis normalur socialur garemoSi 
yofnas, an maT iq dabrunebas. ar aris gawerili am kategoriis 
msjavrdebulebis sacxovrebeli pirobebi da reJimis elementebi. aseve ar 
aris naTeli Tu vin moiazreba `sasjelis aRsrulebaze pasuxismgebel 
warmomadgenelSi”,136 agreTve rogoria samuSao saaTebis raodenoba, rodesac 
saqme Seexeba sasjelis Canacvlebas sazogadoebisaTvis sasargeblo SromiT, 
aseve muSaobis sxva pirobebi.137  

 

2.5 reintegraciis strategiebi / arasrulwlovanebi 

  
Zalze mniSvnelovania, rom ,,patimrobis kodeqsis” kanonproeqtma gamoxata 
Tavisi orientacia Tanamedrove penologiuri azrovnebis safuZvlebze. es 
agreTve moicavs danaSaulis recidivis prevenciisa da sazogadoebaSi 
reintegraciis konstruqciul da individualur saSualebebs; aseve  
patimarTa gegmazomier, maT daxmarebasa da meTvalyureobaze orientirebul 
resocializaciis programebs.138 Tumca Sesabamisi debulebebi saWiroebs 
Semdgom daxvewas sasjelis aRsrulebis individualuri gegmebis realurad 
danergvasTan dakavSirebiT, gansakuTrebiT ki arasrulwlovanTa 
reabilitaciasTan mimarTebiT.139 es bolo faqtori warmoadgens 
arasrulwlovan patimrebTan dakavSirebiT moqmedi normebisa da midgomebis 
araadekvaturobis erT-erT aspeqts.  

 
es mosazreba mTeli rigi naklovanebebis gaTvaliswinebiT gamoiTqva, 
kerZod: sixiste da mouqneloba reJimisa, romelic unda iTvaliswinebdes 
arasrulwlovnebTan mopyrobis individualizaciis saWiroebas da ojaxsa 
da gare samyarosTan efeqturi kontaqtebis SenarCunebas; winaswar 
patimrobaSi myofi arasrulwlovanebisaTvis garkveuli pirobebis 
maregulirebeli debulebebis ararseboba; agreTve arasrulwlovnebTan 
momuSave personalisaTvis specializebuli treningis aucileblobis da 
savaldebuloobis Sesaxeb debulebebis ararseboba.140 

 

                                                 
135 ixileT sisxlis samarTlis kodeqsSi Sesatani cvlileba _ 73-e muxlis me-3 nawili.  
136 ixileT ,,patimrobis Sesaxeb” kanonSi Sesatani cvlileba _ 681-e muxli da 331-e muxlis 
me-3 punqti. `warmomadgenelTan” dakavSirebuli msgavsi bundovani miTiTebebis gamo araa 
naTeli, imave oficialur pirebzea saubari Tu ara. cvlilebebidan iqmneba STabeWdileba, 
rom `warmomadgeneli” an `uflebamosili organo” ar warmoadgenen probaciis samsaxuris 
an penitenciaruli sistemis nawils. SemoTavazebuli sistema sasjelaRsrulebis 
dawesebulebebis administracias arTmevs garkveul uflebamosilebas sasjelis 
aRsrulebis marTvis TvalsazrisiT. ar arsebobs imis safuZveli, rom es pasuxismgebloba 
`warmomadgenlebze” iqnes gadatanili da kanonproeqtSi arc kriteriumebia SemuSavebuli, 
romlebic maT unda gaiTvaliswinon.AganmartebiT baraTSic es sakiTxebi gaurkvevelia.   
137 sisxlis samarTlis kodeqsis 73-e muxlis me-3 nawilic gamoricxavs 44-e muxlis 
moTxovnebis gamoyenebas. 
138 patimrobis kodeqsis proeqtis 1-li, 75-e, 142-144-e muxlebi.  
139 patimrobis kodeqsis proeqtis 121-e muxli. 
140 patimrobis kodeqsis proeqtis 120-e muxli. 
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2.6 disciplina da Zalis gamoyeneba  

 
msjavrdebulTa disciplinur pasuxismgeblobasTan dakavSirebuli 
debulebebi erT-erTi yvelaze ufro problematuri sakiTxia. struqturuli 
naklovanebebis garda, patimrobis kodeqsis proeqtis debulebebi arsobrivi 
da operaciuli naklovanebebiT xasiaTdeba.141 ar arsebobs Cveulebrivi 
disciplinuri darRvevebis konkretuli gansazRvreba sasjelaRsrulebis 
yvela tipis dawesebulebaSi;142 debulebebi, romlebic uzrunvelyofs 
sadamsjelo/saizolacio sakanSi adekvatur materialur pirobebs.143 
paemnebisa da satelefono saubris uflebis SezRudva, rogorc 
disciplinuri sasjelis erT-erTi zogadi formis gamoyeneba, 
aradamakmayofilebelia.144 Tu dasjis aseTi formebi gamoiyeneba, isini 
mxolod paemnebsa da satelefono saubrebTan dakavSirebul darRvevebTan 
mimarTebaSi unda iyos gamoyenebuli.   

 
gamonaklis SemTxvevebSi sasjelaRsrulebis dawesebulebaSi Cadenili mZime 
darRvevebisaTvis SesaZloa saWiro gaxdes Sida disciplinuri sanqciebis 
repertuars miRma arsebuli ufro mZime sasjelebis gamoyeneba, magaliTad, 
sisxlis samarTlis kanonmdeblobiT da Tanmdevi principebis Sesabamisad 
pasuxismgeblobis dakisreba. Tumca 2007 wlis ivnisSi ,,patimrobis Sesaxeb 
kanonSi” Sesuli cvlilebebi,145 romlebic iTvaliswinebs patimarTa 
`administraciul patimrobas”, faqtobrivad warmoadgens sisxlis 
samarTlis sanqciebis dakisrebas.146Ees aris savsebiT miuRebeli hibridi, 
dafuZnebuli gansxvavebuli proceduruli wesebis erTobliobaze, romelic, 
miuxedavad im faqtisa, rom mimdinare cvlilebebi warmoadgens arsebiT 
gaumjobesebas sawyisi kanonproeqtisa, mainc ar Seicavs samarTliani 
sasamarTlos garantiebs Tu sxva damcav meqanizmebs.147 am normebs aklia 
mkafio gansazRvruloba da `seriozuli samarTaldarRvevebis” farTod 
ganmartebis pirobebSi mikerZoebulobis maRali riski arsebobs.  
procedura ar iTvaliswinebs ZiriTad procedurul normebs da principebs, 
maT Soris, udanaSaulobis prezumfcias da Sesabamis mtkicebulebis 
tvirTs,148 dacvisTvis sakmarisi droisa da SesaZleblobebis 

                                                 
141 ixileT 3.2. Tavi qvemoT. 
142 patimrobis kodeqsis proeqtis 102-e, 109-e, 114-e, 129-e muxlebis 1-li nawilebi. ix. 
evropuli cixis wesebis wesi 57.2a. 
143 patimrobis kodeqsis proeqtis 110-e, 116-e, 117-e muxlebis 1-li nawilebi.   
144 patimrobis kodeqsis proeqtis 114-e da 129-e muxlebis me-2 nawilebi. ixileT evrosabWos 
ministrTa komitetis wevri qveynebisTvis evropuli cixis wesebis Sesaxeb SemuSavebuli 
rekomendaciis 2 (2006) komentari me-60 wesTan mimarTebiT.  
145 patimrobis Sesaxeb kanonis 301-5-e muxli. 
146 ixileT Ezeh and Connors v. The Unighted Kingdom, sarCeli nos. 39665/98 and 40086/98, ECtHR [GC]-is 
2003 wlis 9 oqtombris gadawyvetileba, paragrafebi  69-130.   
147 aseTi saxis procesualuri naklovanebebi samoqalaqo procesis elementebis mouqneli 
CarTviT aris ganpirobebuli. ixileT patimrobis Sesaxeb kanonis 301-e muxlis me-7, me-14, me-
15 punqtebi.   
148 patimrobis Sesaxeb kanonis 301-e muxlis me-7 punqtis ,,z” qvepunqtis Sesabamisad, 
gadawyvetileba SeiZleba mtkicebulebebis gareSe iyos gamotanili. penitenciarul 
administracias ara aqvs wayenebuli valdebuleba, braldebulisagan moiTxovos raime 
axsna-ganmarteba.Mmiuxedavad imisa, rom 302-e muxlSi saubaria `utyuar mtkicebulebebze”, 
imisaTvis, rom mosamarTlem gamamtyunebeli ganaCeni gamoitanos, daSveba imisa, rom 
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uzrunvelyofis garantias,149 advokatTan kerZo Sexvedris uflebas da 
ufaso iuridiuli daxmarebis misawvdomobas mTeli procesis yvela etapze 
150 da ase Semdeg.  

 
patimrobis kodeqsis proeqtSi Sesulia ramdenime debuleba gaqcevis 
mcdelobis SemTxvevaSi momakvdinebeli Zalis gamoyenebis Taobaze, rac ar 
Seesabameba konvenciur kanonmdeblobas. Ees debulebebi metad zogadi 
xasiaTisaa im moTxovnis gauTvaliswineblobis gamo, rom Zalis gamoyeneba 
Tanabarzomieri unda iyos im safrTxisa, romelsac aseTi patimrebi 
warmoadgenen.151 patimrobis kodeqsis proeqtSi cvlilebebia Sesatani im 
standartebis gaTvaliswinebiT, romlebic cecxlsasrol iaraRTan 
mimarTebiT arsebobs da aseve saWiroa konvenciis me-2 muxliT 
gaTvaliswinebuli pozitiuri valdebulebebisa da absoluturi 
aucileblobis kriteriumebis asaxva ECtHR-is interpretaciis Sesabamisad. 
aseve, mosagvarebelia momakvdinebeli Zalis gamoyenebis dagegmvasa da 
kontrolTan, maregulirebeli debulebebis xarisxTan da personalis 
swavlebasTan dakavSirebuli aspeqtebi. 152 
 

2.7 sazogadoebrivi monitoringi 
 

sazogadoebrivi monitoringis komisiebis153 ufleba-movaleobebis 
maregulirebeli debulebebi daxvewas saWiroebs Sesabamisi saerTaSoriso 
standartebis mixedviT.154 Sesabamisad, ,,patimrobis Sesaxeb kanonis” moqmedma 
debulebebma unda uzrunvelyos informaciis, dokumentaciisa da 
saregistracio Jurnalebis saTanado xelmisawvdomoba; patimrebTan 
pirispir Sexvedrebis SesaZlebloba; monitoringis Sedegebis gamoqveynebis 
SesaZlebloba; damoukideblobis damatebiTi garantiebi, finansuri 
garantiebis CaTvliT; monitoringis erovnuli sabWos saqmianobis arealSi 
adamianis uflebebis sakiTxebis CarTva. 

  

2.8 institucionaluri urTierTqmedeba 

 
garda im mosazrebebisa, romlebic exeba gamoZiebisa da 
sisxlissamarTlebrivi devnis ganmaxorcielebeli uwyebebisgan 
penitenciuri sistemisa da sisxlissamarTlebrivi sanqciebis 

                                                                                                                                                                  
ganaCeni SeiZleba mtkicebulebebis gareSe iyos gamotanili, warmoadgens arsebuli 
standartebisa da politikisagan seriozul gadaxvevas.     
149 patimrobis Sesaxeb kanonis 301-e  muxlis  me-13 punqti.   
150 patimrobis Sesaxeb kanonis 301-e  muxlis me-10 da me-15 punqtebi.  
151 ixileT 87-e muxlis me-3 punqti da  Nachova v. Bulgaria,  sarCeli nos. 43577/98 and 43579/98, 
ECtHR [GC] 6 ivlisi 2005, # 93-109. 
152 patimrobis kodeqsis proeqtis 87-e muxli. McCann v. the United Kingdom, sarCeli 18984/91, 
ECtHR, 27 seqtemberi 1995, # 202-214; Makaratzis v. Greece, sarCeli no. 50385/99, ECtHR, 20 dekemberi 
2004, # 56-72). aseve ixileT 87-e muxlis paragrafi 3 SedarebisaTvis Nachova v. Bulgaria, 
sarCeli nos. 43577/98 and 43579/98, ECtHR [GC], 6 ivlisi 2005, # 93-109.  
153 patimrobis kodeqsis proeqtis muxlebi 65-66 da muxli 90, 1-li nawili.  
154 evropuli cixis wesebi, wesi 9.93. CPT-is II angariSi (92) 3 [EN], paragrafi 54; wamebis 
winaaRmdeg konvenciis fakultaturi oqmis me-17-20 muxlebi.   
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aRmasrulebeli sxva organoebis155 gamoyofas, agreTve xazi unda gaesvas im 
garemoebas, rom arsebobs sasjelaRsrulebis departamentis samxedro 
komponentis (perimetris gare dacvis samsaxuri) institucionaluri 
statusis Semdgomi ganmtkicebis aSkara saWiroeba. Tu droebiTi 
RonisZiebis saxiT saqarTvelo valdebulia gamoiyenos samxedro Zalebi 
aRniSnuli miznebiT, man unda gamoricxos samxedroebis kontroli 
dawesebulebis reJimze, patimrebTan urTierToba da uzrunvelyos 
specialuri instruqciebis gamocema da treningis Catareba sagangebo 
viTarebaSi,156 ara umcires imisa, razec saubari iyo 2.6 punqtSi.   

 
aseve, saWiroa ufro naTlad gaiweros mTavrobis sxva struqturebTan 
urTierTqmedebis sakiTxebi. kanonproeqts ,,patimrobis kodeqsi” unda 
daematos da ganivrcos debulebebi cixeebSi janmrTelobis dacvis 
sakiTxebze da ganisazRvros ufro detaluri kriteriumebi imis Sesaxeb, Tu 
rogor unda moxdes aRniSnuli samedicino daxmarebis sistemis integracia 
da SeTavseba jandacvis erovnul politikasTan da zogad jandacvis 
administraciasTan.157 am mxriv, `patimrobis Sesaxeb~ kanonproeqtSi, aris 
mniSvnelovani xarvezebi adrindel versiebTan SedarebiT. gasul wels 
naCqarevad SemoRebuli kerZo janmrTelobis dazRvevis sistema patimrebisa 
da cixeebis personalisaTvis gansakuTrebiT imperatiuls xdis sizustes, 
radganac sxva qveynebis gamocdileba mowmobs, rom uflebebis dacva 
saWiroebs kontraqtebSi kontraqtoris movaleobebis naTlad gansazRvras 
da gaweras, rodesac kontraqti kerZo kompaniebTan ideba.  

                 

2.9 probacia 
 

,,arasapatimro sasjelebis aRsrulebisa da probaciis Sesaxeb” kanonis 
Sesabamisad, romelic erT-erTi yvelaze srulia mocemul sferoSi 
SemuSavebuli axali kanonmdeblobidan, saqarTvelom erToblivi 
uwyebaTaSorisi midgoma airCia da erTi kanoniT daaregulira  
arasapatimro sasjelebis aRsrulebisa da probaciis politikis aspeqtebi.158 
imis gaTvaliswinebiT, rom dagegmilia damoukidebeli samTavrobo 
struqturis Seqmna, romelic pasuxismgebeli iqneba sisxlis samarTlis 
sasjelebis aRsrulebaze, aRsaniSnavia, rom aseTi gadawyvetileba ar 
ewinaaRmdegeba saerTaSoriso standartebs, Tumca garkveulwilad, iSviaTad 
gamoyenebuli midgomaa.159      

 
rac Seexeba kanons, man ver aRmofxvra yvela is xarvezi, romelic wina 
kanonSi arsebobda sazogadoebriv sanqciebsa da probaciasTan 
dakavSirebiT. igi arasakmarisad Seicavs miTiTebebs am sferoSi 
gamosayenebel adamianis uflebebze160. amasTan, igi ar iZleva 
resocializaciis saTanadod gansazRvrul strategias da saSualebebs, 

                                                 
155 ixileT zemoT, Tavi 2.3.  
156 patimrobis kodeqsis proeqtis 86-e muxli; evropuli cixis wesebi, wesi 71. 
157evropuli cixis wesebi, wesi 40-47; patimrobis kodeqsis proeqtis 145-e muxli am 
TvalsazrisiT mxolod or zogad winadadebas Seicavs.    
158 miRebulia 2007 wlis 19 ivniss.  
159 ZiriTad naklovanebebze ixileT zemoT Tavebi 2.3 da 2.8.  
160 probaciis Sesaxeb kanonis me-10 muxli, ixileT patimrobis kodeqsis msgavs debulebebze 
komentarebi TavSi 2.2.  
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romelTa gamoyenebac unda moxdes aRniSnuli miznis Sesasruleblad, maT 
Soris, sagangebod momzadebuli kadrebis yolis saWiroebas. ar 
iTvaliswinebs raime analogiur valdebulebas sxva arasapatimro 
sasjelebTan an winaswari aRkveTis RonisZiebebTan mimarTebiT.161 kidev 
erTi sistemuri xarvezi exeba Sesabamisi debulebebis ararsebobas, 
romlebic uzrunvelyofda probaciis samsaxuris saWiro koordinaciasa da 
urTierTqmedebas sasjelaRsrulebis dawesebulebebTan.162 aRsaniSnavia, rom 
am naklovanebebis gamosworeba saxelmwifo struqturebSi dagegmili 
cvlilebebis ganxorcielebis procesSia SesaZlebeli.   

 
im SemTxvevebSi, rodesac probaciis samsaxuri daadgens, rom pirobiT 
gaTavisuflebuli piri arsebul pirobebs daarRvevs, es piri SesaZlebelia 
kvlav cixeSi iqnes dabrunebuli, Tu sasamarTlo miiRebs amgvar 
gadawyvetilebas. arsebuli kanonis seriozuli naklovaneba imaSi 
mdgomareobs, rom pirobiT gaTavisuflebis pirobebis darRvevis 
administraciuli procedurebi, rogoricaa Tavisuflebis dakargva, ar 
iTvaliswinebs minimalur damcav meqanizmebs, magaliTad, iseTs, rogoricaa 
iuridiuli daxmareba, an pirobiTad gaTavisuflebis gauqmebis gasaCivrebis 
meqanizmebi.163 garda amisa, kanoniT dawesebuli giraos raodenoba, romelic 
vadaze adre pirobiTad gaTavisuflebulma pirma droebiT qveynis 
datovebis SemTxvevaSi unda gadaixados, uaRresad maRalia da ar pasuxobs 
probaciis Sesaxeb kanonis miznebsa da amocanebs.164 zogadad, SeiZleba 
iTqvas, rom naTlad Camoyalibebuli probaciis saxelmwifo politikis 
ganacxadis gareSe, kanonma Tavisi meorexarisxovani da araTanmimdevruli 
xasiaTi SeinarCuna. man ver daaregulira sazogadoebrivi sanqciebis da 
Tavisuflebis aRkveTis alternatiuli sanqciebis ganxorcielebasTan 
dakavSirebuli sadavo sakiTxebi. man ver daarwmuna verc isini, vinc 
resursebs gamoyofs da verc sasjelis Sefardebaze pasuxismgebeli pirebi 
da aris saqarTvelos sasjelaRsrulebis politikis ganviTarebaSi 
gaSvebuli didi Sansi, romlis gamosworeba uaxloes momavalSi ver 
moxdeba.  
  

3. kanonSemoqmedebiTi sakiTxebi 
 

3.1 zogadi debulebebi  

 
sasjelaRsrulebiT kanonmdeblobaSi da masTan dakavSirebul praqtikaSi 
zemoaRniSnulma cvlilebebma aCvena, rom reformis procesi xSirad 

                                                 
161 probaciis Sesaxeb kanonis me-40 muxli Seexeba vadamde gaTavisuflebas da masSi 
saubaria `swavlebasa” da `sxva zomebze” da am funqciebis delegirebaze socialur 
muSakebze an Sesabamisi swavlebis gavlis Semdeg sxva pirebze. ixileT evrosabWos 
ministrTa komitetis mier wevri qveynebisTvis SemuSavebuli rekomendacia 22 (2000) 
sazogadoebrivi sanqciebis ganxorcielebis gaumjobesebaze. rekomendacia No. R (97) 12 
sanqciebisa da zomebis aRsrulebis Sesaxeb.  
 
162 ixileT evrosabWos ministrTa komitetis mier wevri qveynebisTvis SemuSavebuli 
rekomendacia (2003) 22 pirobiT vadamde gaTavisuflebasTan dakavSirebiT, paragrafebi 12, 15. 
163 ixileT probaciis Sesaxeb kanonis me-12-13 muxlebi. 
164  ixileT probaciis Sesaxeb kanonis me-14 muxli.  
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warmarTuli iyo sakmarisi fundamenturi mecnieruli da meTodologiuri 
safuZvlebisa da saTanado mosamzadebeli samuSaoebis gareSe. organizebul 
danaSaulTan, korufciasTan gadaudebeli brZolis saWiroebis gamo, aseve 
moZvelebuli saxelmwifo struqturebis demontaJisa da saqarTvelos 
winaSe 2003 wlis bolo periodidan arsebuli sxva problemebis 
gaTvaliswinebiT, saWiro iyo Sesabamisi reagireba da zomebis gatareba. 
zemoT xsenebulis gaTvaliswinebiT, arsebuli sistemis sisusteebi gasagebi 
xdeba, Tumca maTi gamarTleba am mosazrebebiT dauSvebelia.  

 
politikis SemuSavebisa da kanonSemoqmedebis procesi im momentisaTvis 
arsebuli saWiroebebis mixedviT warimarTeboda. Sesabamisad, reagireba 
xSirad uaRresad gamartivebul da zedapirul xasiaTs atarebda. 
sasjelaRsrulebiTi kanonmdeblobebis Tanamedrove Tanmimdevruli 
modelebisa da instrumentebis nacvlad, xSirad damsjelobiTi 
mentaliteti Warbobda. amas garda, zog SemTxvevaSi, procesi xasiaTdeboda 
im elementebisa da midgomebis ekleqtikuri, nawil-nawil SemotaniT, 
romlebic ekuTvnoda sxva sakanonmdeblo da iuridiul tradiciebs. mTel 
rig SemTxvevebSi, ubralod, Sesabamisi savaldebulo debulebebis 
`gadmotana” ganxorcielda. aRsaniSnavia, rom gamoyenebuli sakanonmdeblo 
teqnikebisa da koncefciebis mTeli rigi samoqalaqo samarTlis 
tradiciebidan gamomdinare yalibdeboda da inkvizitorul sistemas 
eyrdnoboda. metic, farTomasStabiani da arsebiTi samarTlebrivi 
cvlilebebis ganxorcieleba moiTxovs dros da kompleqsur samuSaos, 
romelic moicavs samarTlebriv teqstebsa da debulebebSi cvlilebebis 
didi raodenobiT ganxorcielebas. imis gamo, rom es ar gakeTebula, 
sxvadasxva kanonmdeblobasa da debulebebs Soris garkveuli Seusabamobebi 
arsebobs.165 

 
aseTi intervenciebi, SesaZlebelia, garkveulwilad pasuxobs dauyovnebel 
legitimur miznebs, magram saWiroa maTi ufro Tanmimdevruli da kargad 
gaazrebuli dagegmva da kritikuli Sefaseba mTlian sakanonmdeblo 
sistemasTan Sesabamisobis TvalsazrisiT.Aaseve gasaTvaliswinebelia qveynis 
ekonomikuri mdgomareoba da zogadad sazogadoebis ganviTarebis sakiTxebi. 
aseTi inovaciuri debulebebi, Tumca isini principSi SesaZlebelia ar iyos 
miuRebeli, Tavisi gancalkevebuli xasiaTidan gamomdinare da maTi 
ganxorcielebis TvalsazrisiT, damatebiTi damcavi meqanizmebis danergvas 
saWiroeben. aucilebelia uzrunvelyofili iyos, rom saqarTvelo 
konvenciisa da sxva evropuli standartebis ZiriTad debulebebs 
iTvaliswinebdes am procesSi.  

 

                                                 
165  mocemul kanonmdeblobaSi ar aris unificirebuli midgoma koncefciebTan. garda im 
naklovanebebisa, romlebzec zemoT gvqonda saubari (ixileT Tavi 1.4, referencia 68), 
aRsaniSnavia, rom rogorc sssk-is proeqti, aseve patimrobis kodeqsis proeqti, 
araTanmimdevrulad iyenebs terminebs `gamoZieba”, `Tavisuflebis aRkveTa”, `winaswari 
gamoZieba” anda `winaswari dakaveba” (ixileT sssk-is muxlebi 4.17, 34, 35, XII Tavebi, 99-e, 122-
130-e, 163-e, 186-e, 199-e, 210-e da sxva debulebebi; patimrobis kodeqsis muxlebi 23, 127, 3.3 da 
sxva). unda aRiniSnos, rom sssk-is ufro axal versiebSi Seusabamoba nawilobriv 
gamosworebulia.   
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axali sakanonmdeblo bazis swrafi da araTanmimdevruli danergva166 
xSirad didi raodenobis Seusabamo debulebebis miRebas iwvevs. amis 
magaliTia cvlilebebi kanonSi `zogadi iurisdiqciis sasamarTloebis 
mosamarTleTa disciplinuri pasuxismgeblobis Sesaxeb”.Mmiuxedavad imisa, 
rom es kanoni, ZiriTadad, sasamarTlo xelisuflebis damoukideblobis 
TvalsazrisiT badebs mTel rig SekiTxvebs, garda amisa, 
sasjelaRsrulebiTi kanonmdeblobisa da Sesabamisi sxva kanonebis 
sferoebSi Semotanili cvlilebebi evropis konvenciis ZiriTad 
komponentebs, kerZod ki samarTlebrivi situaciis sizustisa da 
prognozirebadobis princips ugulebelyofs. aqsiomuria, rom es elementi 
kanonis uzenaesobis ganuyofeli nawilia.Ggarda amisa, kanonSemoqmedebiTi 
teqnika da kanonproeqtebis xarisxi Sorsaa sasurvelisagan, rac 
gansakuTrebiT imiTaa ganpirobebuli, rom bevri SemzRudveli debuleba 
Zalian zogad xasiaTs atarebs da ar pasuxobs im moTxovnas, romlis 
Sesabamisadac debulebebi srulyofili, logikuri da cxadi unda iyos.167 
Sedegad, sakanonmdeblo teqstebis didi nawili Seusabamo da ganmeorebad 
debulebebs Seicavs.168  

 

3.2 ganxiluli kanonproeqtebis ZiriTadi naklovanebebi  

 
mocemul sferoSi normatiuli bazis saerTo ganviTarebis TvalsazrisiT 
arsebuli arasaxarbielo mdgomareoba SesaZlebelia im ZiriTadi 
terminologiuri da sxva saxis Seusabamobebidan aris gamomdinare, 
romelic arsebobs or mTavar kanonproeqts Soris (sssk da `patimrobis 
Sesaxeb~ kanonproeqtebi).Mmiuxedavad imisa, rom sakanonmdeblo sistemaSi 
normebis Tanmimdevruloba da Sesabamisoba mTliani sakanonmdeblo 
procesis umTavresi aspeqtia, zemoT xsenebuli kanonproeqtebi erTmaneTTan 
daukavSirebelia da Seusabamobebs Seicavs.169 ase magaliTad, `patimrobis 
Sesaxeb~ kanonproeqti iyenebs termins - `braldebuli”,170 rac sisxlis 
samarTlis saproceso kodeqsis Sesabamisad, bevrad ufro farTo terminia, 
radgan igi ar gulisxmobs mxolod im pirebs, romlebic winaswar 
patimrobaSi imyofebian.171 `patimrobis Sesaxeb~ kanonproeqti kidev sxva 
ZiriTad debulebebs Seicavs, romlebic arsebiTad gansxvavdeba an ar 
Seesabameba sssk-is kanonproeqts.172 am ukanasknelisagan gansxvavebiT 
`patimrobis Sesaxeb~ kanonproeqti Seicavs araTanmimdevrul debulebebs, 
romlebic amomwuravi saxiT ar gvaZleven im gadawyvetilebebis 
CamonaTvals, rac SeiZleba winaswar patimrobaSi myof pirTan mimarTebiT 

                                                 
166 sssk-is proeqtis modifikaciebis saerTo masStabi da intensivoba parlamentSi meore 
mosmenisaTvis momzadebis dros SeiZleba iyos kanonSemoqmedebiT procesTan amgvari 
midgomis maCvenebeli. 
167  referenciebi  46, 47, 117.    
168 magaliTisaTvis, SeadareT sssk-is kanonproeqtis 41-e muxlis me-12 nawili da 199-e 
muxlis 1-li nawili. msgavsi xasiaTis problemebze mTel dokumentSia saubari.  
169 Ees am sakiTxis daregulirebis pirveli mcdelobaa, radganac saerTaSoriso eqspertebs, 
romlebic mocemul sferoSi muSaoben, am problemis mogvarebasTan dakavSirebiT 
SezRuduli SesaZleblobebi aqvT.  
170 `braldebuli”, ixileT muxlebi 3 da 6 da a. S. mTel patimrobis kodeqsis proeqtSi.  
171 sssk-is kanonproeqtis muxli 4, paragrafi 6 da sssk-is proeqtis sxva Sesabamisi 
debulebebi.  
172 ixileT 160-e SeniSvna zemoT terminebis `dapatimreba” da `winaswari patimrobis” 
gamoyenebasTan dakavSirebiT.  
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iyos miRebuli173 da es debulebebi ewinaaRmdegeba sssk-is kanonproeqtis 
mier damkvidrebul midgomebs sasjelis aRsrulebis Taobaze, romlis 
interpretaciis mixedviT, sasjelis aRsruleba pirveli instanciis 
sasamarTlos mier gamamtyunebeli ganaCenis gamotanis momentidan iwyeba.174 
msgavsi xasiaTis Seusabamobebia aseve damaxasiaTebeli im debulebebisaTvis, 
romlebic samedicino Semowmebasa da sxva RonisZiebebs iTvaliswineben 
patimarTa dawesebulebaSi miRebis proceduris farglebSi.175 

 
adgilobrivi da saerTaSoriso eqspertebis mier mowodebuli zogierTi 
rekomendaciis gaTvaliswinebis miuxedavad, `patimrobis Sesaxeb” 
kanonproeqti kvlav rCeba problematur sakiTxad misi struqturis, 
srulyofilebis, logikurobisa da sicxadis TvalsazrisiT.176 savaraudoa, 
rom kanoni zogadi debulebebidan specifikur debulebebze gadasvlis 
sqemiTaa agebuli.Mmiuxedavad amisa, aRsaniSnavia, rom zogadi debulebebi 
da principebi Sereulia ZiriTad struqturul elementebTan, romlebic 
calke nawilSi unda iyos asaxuli da piriqiT. ase magaliTad, me-7 muxli 
garkveuli konstituciuri uflebebis araamomwurav CamonaTvals iZleva da 
imavdroulad haerze erTsaaTiani gaseirnebis standarts awesebs, rac 
uaRresad mniSvnelovania, magram mainc humanuri mopyrobis erT-erTi 
specifiuri Semadgeneli elementia.   

 
msgavsad zemoT xsenebulisa, dRis Suqisa da ventilaciis (haeris) 
misawvdomobis standarti ganxilulia patimrobis Sesaxeb kanonproeqtis 
struqturis gaTvaliswinebis gareSe. muxlSi sacxovrebeli pirobebis 
zogadi wesebia asaxuli, rac Sesabamis debulebaSi unda ganixilebodes.177 
patimrobis Sesaxeb kanonproeqti ar akonkretebs mTel rig specifikur 
sakiTxebs da terminebs, aseve ar ganmartavs, Tu ras niSnavs es terminebi 
cixis konteqstSi.178 igi ganmeorebadi debulebebis mTel serias Seicavs, 
romelTaganac zogi erTmaneTs ewinaaRmdegeba.179 zogi moyvanili magaliTi 

                                                 
173  sssk-is kanonproeqtis me-200 muxlis 1-li nawili, Sesadarebelia patimrobis kodeqsis 
me-5 muxlis 1-el nawilTan.Ees debuleba meordeba damatebiTi moTxovnis nawilSi, sadac 
piradobis damadasturebel dokumentebzea saubari, kerZod, patimrobis kodeqsis 67-e 
muxlis 1-li nawili.    
174 sssk-is kanonproeqtis 162-e muxli, me-2 nawili, 199-e muxlis me-2 nawili. Sesadarebelia 
patimrobis kodeqsis me-5 muxlis me-2 nawilTan. es debuleba piradobis damadasturebel 
mowmobasTan mimarTebiT damatebiTi moTxovniT meordeba patimrobis kodeqsis 67-e muxlis 
me-2 nawilSi. ixileT agreTve 77-e muxli.  
175 ixileT patimrobis Sesaxeb kanonproeqtis me-18 muxlis me-2 nawili, agreTve 125-e muxli, 
Sesadarebelia 96-97-e SeniSvnebSi moyvanil debulebebTan.  
176 sssk-is kanonproeqtis naklovanebebi zemoT 1-el TavSia ganxiluli. miuxedavad amisa, 
aRsaniSnavia, rom dokumenti ukeTesi xarisxisaa meTodologiuri da struqturuli 
TvalsazrisiT.   
177 patimrobis Sesaxeb kanonproeqtis me-9 muxlis me-2 nawili. sacxovrebeli pirobebis 
Sesaxeb danarCeni komponentebi specialur debulebebSia moqceuli.     
178 magaliTad, gamoyenebulia termini `Ramis saaTebi” Semdgomi dakonkretebis gareSe (me-14, 
120-e muxlebis me-2 nawili, 25-e muxlis me-5 nawili). SesaZlebelia miTiTebis gakeTeba 
sisxlis samarTlis procesSi gamoyenebul terminze. patimrobis Sesaxeb kanonproeqtis me-7 
muxlSi sityvis, religiisa da sindisis Tavisuflebaze saubaria sapyrobilis pirobebSi am 
Tavisuflebebis uzrunvelyofis gzebis dakonkretebis gareSe.      
179 TvalTvalis meTodebTan dakavSirebuli bevri debulebac meordeba an erTmaneTs 
ewinaaRmdegeba (ixileT patimrobis Sesaxeb kanonproeqtis muxli       26, 27, 84, 126-e muxlis 
me-6 nawili). aseve meordeba muxlebi disciplinarul procedurebTan dakavSirebiT (109, 
115, 130), televiziisa da radios gamoyenebis Taobaze (muxli 14, me-2 nawili, 106-e da 120-e 
muxlebis me-3 nawilebi).    
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amis naTeli ilustraciaa. kanonproeqtebis SemuSavebaSi daSvebuli 
naklovanebebi imdenad seriozulia, rom isini namdvilad xels SeuSlian 
,,patimrobis Sesaxeb” kodeqsis proeqtis praqtikaSi ganxorcielebas. am 
naklovanebebis gamosworeba saparlamento ganxilvis procesis farglebSi 
ar gvesaxeba SesaZleblad.       

 

daskvnebi  
 

aRniSnuli kanonproeqtebis mravali konstruqciuli damateba da 
saqarTvelos sasjelaRsrulebiT kanonmdeblobaSi dawyebuli tendenciebi 
miuTiTebs imaze, rom xelisufleba Caswvda problemaTa arss da gaaCnia 
maTi gadaWrisaTvis mzadyofna garkveuli xarisxiT. Tumca, unda aRiniSnos, 
rom Seqmnili situaciis seriozulobidan gamomdinare, saWiroa ufro 
sistemuri, srulyofili da swrafi zomebis miReba kanonmdeblobaSi da 
praqtikaSi arsebuli xarvezebis aRmosafxvrelad da siZneleebis 
dasaZlevad. am mxriv uaRresad didi mniSvneloba eniWeba saerTaSoriso 
organizaciebis mxridan uwyvet Tanadgomas, inteleqtualur da finansur 
daxmarebas. 

 
sasjelaRsrulebis politikis da kanonmdeblobis Semdgomi 
ganviTarebisTvis saWiroa fundamenturi sakiTxebisaTvis ufro didi 
yuradRebis daTmoba da maTi kargad gaazreba. rogorc saerTaSoriso 
standartebi, aseve saqarTvelos mier aRebuli Sesabamisi valdebulebebi, 
agreTve martivi pragmatuli mosazrebebi kanonSemoqmedebis efeqturobasTan 
dakavSirebiT da saxelmwifo meqanizmis saTanado funqcionireba moiTxovs 
fundamenturi koncefciis da naTlad Camoyalibebuli grZelvadiani 
saxelmZRvanelo principebis SemuSavebas.180 jer kidev ar aris gvian, rom 
sasjelaRsrulebis sferoSi saqarTvelos sakanonmdeblo struqturis 
formireba daefuZnos gonivrul, cxadad gaazrebul strategias da 
politikas. magram amas dasWirdeba dauyovnebeli, praqtikuli 
gadawyvetilebebis miReba winamdebare angariSSi gaSuqebuli 
kanonmdeblobasa da kanonproeqtebSi arsebuli xarvezebis aRmosafxvrelad. 
 
 
 
 
 
 

                                                 
180 Asisxlis samarTlis marTlmsajulebis strategiis ganxorcielebis gegma (2006) sakmaod 
zogadi xasiaTisa da SezRuduli Rirebulebis mqonea. igi ver ganixileba, rogorc 
fundamenturi dokumenti, Tavisi SezRuduli xasiaTis gamo, radganac igi ar 
iTvaliswinebs samecniero kvlevebs, SedarebiT analizs, an savaraudo Teoriuli da 
praqtikuli Sedegebis Sefasebas, mosalodnel Sedegebs da maT Tavsebadobas erovnul 
kanonmdeblobasTan da adamianTa uflebebis saerTaSoriso samarTlis 
normebTan.Gsamoqmedo gegma mniSvnelovani saSualovadiani miznebis nakrebs warmoadgens 
(romlebic nawilobriv moZvelda) da mTlianad ar faravs am problematur aspeqtebs 
politikas, praqtikas da kanonmdeblobas, aseve saerTaSoriso samarTlebriv 
valdebulebebTan mimarTebiT.Mgarda amisa, ZiriTadi yuradReba SesaZleblobebis 
ganviTarebaze da institucionalur da administraciul komponentebzea gamaxvilebuli, 
rac, marTalia, mniSvnelovania, magram arsebiT sferoebs ar asaxavs an ar iTvaliswinebs.    
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danarTi I 

III. gamoyenebuli masala 

Sesabamisi saerTaSoriso standartebi 
adamianis uflebaTa evropuli konvencia ZiriTadi uflebebisa da 
Tavisuflebebis Sesaxeb da misi protokolebi.  
 
evropuli konvencia wamebisa da araadamianuri da Rirsebis damamcirebeli 
mopyrobis aRkveTis Sesaxeb. 
 
wamebis da sxva sastiki, araadamianuri da damamcirebeli mopyrobisa da 
sasjelis winaaRmdeg gaeros konvencia.  
 
wamebis winaaRmdeg gaeros konvenciis fakultaturi oqmi.  
 
ministrTa komitetis rekomendacia Rec(2006)2 evropuli cixis wesebis 
Sesaxeb.  
 
evrosabWos ministrTa komitetis rekomendacia Rec(2006)13 wevri 
saxelmwifoebisaTvis winaswari dakavebis da dapatimrebis, misi pirobebis 
da borotad gamoyenebis prevenciaze mimarTuli debulebebis Taobaze.   
 
evrosabWos ministrTa komitetis ganmartebiTi memorandumi rekomendaciaze 
Rec(2006)13 wevri saxelmwifoebisTvis winaswari dakavebis da dapatimrebis, 
misi pirobebis da borotad gamoyenebis prevenciaze mimarTuli debulebebis 
Taobaze.   
 
evrosabWos ministrTa komitetis rekomendacia (2003)22 wevri 
saxelmwifoebisaTvis pirobiTi ganTavisuflebis Taobaze.   
  
evrosabWos ministrTa komitetis rekomendacia (2003)22 wevri 
saxelmwifoebisaTvis sazogadoebrivi sanqciebisa da zomebis Sesaxeb 
evropuli wesebis ganxorcielebis daxvewis Taobaze.   
 
evrosabWos ministrTa komitetis rekomendacia No.R(87)18 wevri 
saxelmwifoebisaTvis sisxlis samarTlis marTlmsajulebis gamartivebis 
Taobaze.  
 
evrosabWos ministrTa komitetis rekomendacia Rec(2000)19 wevri 
saxelmwifoebisaTvis sisxlis samarTalwarmoebaSi saxelmwifo braldebis 
rolis Taobaze.  
 
evrosabWos ministrTa komitetis rekomendacia No.R(99)22 wevri 
saxelmwifoebisaTvis cixeebis gadatvirTulobisa da cixeebis populaciis 
gazrdis Taobaze.  
 
gaeros minimaluri moTxovnebi arasrulwlovanTa marTlmsajulebis 
administrirebis Taobaze gaeros generaluri asambleis 1985 wlis 29 
noembers miRebuli 40/33 rezoluciis Sesabamisad.  
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alani gaerTianebuli samefos winaaRmdeg, ganacxadi 48539/99, ECtHR 2002 
wlis 5 noembris gadawyvetileba. 
 
asenovi da sxvebi bulgareTis winaaRmdeg, ganacxadi no. 24760/94, ECtHR 1998 
wlis 28 oqtombris gadawyvetileba. 
 
b. da p. gaerTianebuli samefos winaaRmdeg, ganacxadi nos. 36337/97  da 
35974/97, ECtHR, 2001 wlis 24 aprilis gadawyvetileba. 
 
WankvetaZe saqarTvelos winaaRmdeg, ganacxadi 29869/07, ECtHR 2008 wlis 21 
oqtombris gadawyvetileba. 
 
goriliano italiis winaaRmdeg, ganacxadi 8304/78, ECtHR 1982 wlis 23 
noembris gadawyvetileba. 
 
deviri belgiis winaaRmdeg, ganacxadi 6903/75,ECtHR, 1980 wlis 5 Tebervali.  
 
doorsoni niderladebis winaaRmdeg, gaacxadi 20524/92, ECtHR 19966 wlis 26 
martis gadawvtilba.  
 
ezehi da konorsi  gaerTianebuli samefos winaaRmdeg, ganacxadi 39665/98 da 
40086/98, ECtHR [GC]  2003 wls 9 oqtobris gadawvtilba. 
 
gusinski ruseTis winaaRmdeg, ganaxadi 70276/01, ECtHR 2004 wlis 19 maisis 
gadawyvetileba. 
 
hirsti  gaerTianebuli samefos winaaRmdeg, ganacxadi 74025/01, ECtHR (GC)  
2005 wlis 6 oqtombris gadawyvetileba. 
 
iablonski poloneTis winaaRmdg, ganacxadi 33492/96, ECtHR 2000 wlis 21 
dekembris gadawyvetileba. 
 
keusi niderandebis winaaRmdg, ganacxadi  12228/86, ECtHR 1990 wlis 28 
seqtembris gadawyvetileba. 
 
xani gaerTianebuli samefos winaaRmdeg, ganacxadi 35394/97, ECtHR 2000 wlis 
12 maisis gadawyvetileba. 
 
makaracizi saberZneTis winaaRmdg, ganacxadi 50385/99, ECtHR 2004 wlis 20 
dekembris gadawyvetileba. 
 
malouni gaerTianebuli samefos winaaRmdeg, ganacxadi 8691/79, ECtHR 1984 
wlis 2 agvistos gadawyvetileba. 
 
makkani gaerTianebuli samefos winaaRmdeg, ganacxadi 18984/91, ECtHR 1995 
wlis 27 seqtembris gadawyvetileba. 
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menSeva ruseTis winaaRmdeg, ganacxadi 59261/00, ECtHR 2006  wlis 9 martis 
gadawyvetileba. 
 
naCova bulgareTis winaaRmdeg, ganacxadi 43577/98 and 43579/98, ECtHR [GC] 2005 
wlis 6 ivlisis gadawyvetileba. 
 
neumeizeri avstriis winaaRmdeg, ganacxadi 1936/63, ECtHR 1968 wlis 27 
ivnisis gadawyvetileba. 
 
facuria saqarTvelos winaaRmdeg, ganacxadi 30779/04, ECtHR 2007 wlis  6 
noembris gadawyvetileba.  
 
ploski poloeTis winaaRmdeg, ganacxadi 26761/95, ECtHR 2002 wlis 12 
noembris gadawyvetileba.  
 
roui da deivisi gaerTianebuli samefos winaaRmdeg, ganacxadi 28901/95, 
ECtHR 2000 wlis 16 Tebervlis gadawyvetileba.  
 
sarbani moldoveTis winaaRmdeg, ganacxadi 3456/05, ECtHR 2005 wlis 4 
oqtombis gadawyvetileba.  
 
teiqsiera de kastro portugaliis winaaRmdeg, ganacxadi 25829/94, ECtHR 1998 
wlis 9 ivnisis  gadawyvetileba.  
 
van meSleni da sxvebi niderlandebis winaaRmdeg, ganacxadebi 21363/93, 
21364/93, 21427/93, 22056/93, ECtHR 1997 wlis 23 aprilis gadawyvetileba.   
  
CPT –s angriSi 2007 wels saqarTveloSi vizitis Taobaze,CPT/Inf (2007) 42 
 
CPT-s II, III, VI da XII angariSebi:  CPT/Inf (92) 3; CPT/Inf (96) 21; CPT/Inf (2002) 1 
 

erovnuli kanonmdebloba 

1. saqarTvelos sisxlis samarTlis kodeqsi, 22 ivlisi, 1999; 

2. cvlilebebi saqarTvelos sisxlis samarTlis kodeqsSi (1999); 
3. saqarTvelos sisxlis samarTlis saproceso kodeqsi, 1998; 
4. cvlilebebi saqarTvelos sisxlis samarTlis saproceso kodeqsSi 

(2000); 
5. saqarTvelos sisxlis samarTlis saproceso kodeqsis proeqti, 2006; 
6. saqarTvelos kanoni ,,patimrobis Sesaxeb”, 22 ivlisi 1999; 
7. cvlilebebi saqarTvelos kanonSi ,,patimrobis Sesaxeb” (2000); 
8. sasjelaRsrulebis kodeqsis proeqti (2007); 
9. ganmartebebi sasjelaRsrulebis kodeqsis proeqtisadmi; 

10. ,,arasapatimro sasjelTa aRsrulebisa da probaciis Sesaxeb” 

saqarTvelos kanoni, 19 ivnisi 2007; 

11. cvlilebebi ,,arasapatimro sasjelTa aRsrulebisa da probaciis 

Sesaxeb” saqarTvelos kanonSi; 
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12. adre moqmedi kanoni ,,arasapatimro sasjelTa aRsrulebisa da 

probaciis Sesaxeb”, 19 ivnisi 2001; 

13. organuli kanoni ,,saqarTvelos prokuraturis” Sesaxeb; 

14. ,,cixis saerTaSoriso reformis~ alternatiuli samuSao jgufis 

zogadi komentarebi sasjelaRsrulebis kodeqsis proeqtis Sesaxeb, 

2006;  

15. komentarebi patimrobis kodeqsis proeqtis Sesaxeb, PRI, 2006;  
16. saqarTvelos axalgazrda iuristTa asociaciis (saia) komentarebi 

patimrobis kodeqsis Sesaxeb; 

17. saqarTvelos arasrulwlovanTa marTlmsajulebis sistemis analizi – 

profesori karolin hamiltoni, 2007;  

18. saqarTvelos sisxlis samarTlis reformis strategiis 

ganxorcielebis gegma, 12 ivnisi 2006; 

19. wamebis aRkveTis evropuli komitetis (CPT) angariSi saqarTvelos 

xelisuflebas 2007 wlis 21 martidan 2 aprilamde ganxorcielebuli 

vizitis Sesaxeb; 

20. CCPR.C.GEO.CO.3.CRP. – gaeros adamianis uflebaTa komitetis daskvniTi 

dakvirvebebi, 19 oqtomberi, 2007; 

21. SeniSvnebi da komentarebi ,,arasapatimro sasjelTa aRsrulebisa da 

probaciis Sesaxeb” saqarTvelos kanonis Sesaxeb;  

22. uzenaesi sasamarTlos praqtikuli rekomendaciebi sisxlis samarTlis 

procesis ZiriTad sakiTxebze magistrati mosamarTleebisaTvis, 2007; 

23. saqarTvelos saxalxo damcvelis 2006 wlis meore naxevris angariSi. 
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danarTi II 

 

IV. iusticiis saministros oficialuri komentarebi   

 

1. sisxlis samarTalwarmoeba da procedurebi 

 
samwuxaroa, rom eqspertebis mier mowodebuli komentarebis umetesoba ar 
iTvaliswinebs im garemoebas, rom sisxlis samarTlis saproceso kodeqsi 
progresuli xasiaTisaa da misi Semdgenlebis azriT, igi win gadadgmuli 
nabijia misi gamWvirvalobis, SejibrebiTobis proceduris, 
mtkicebulebebTan dakavSirebiT bevrad ufro detaluri wesebis 
(gansakuTrebiT mtkicebulebebis standartebTan mimarTebiT) da sxva 
mniSvnelovani gaumjobesebis gaTvaliswinebiT. eqspertebis mier gamoTqmuli 
negatiuri Sefasebebi, albaT, ufro imiTaa ganpirobebuli, rom arsebuli 
praqtika, romelic xSirad imsaxurebs kritikas, navaraudevia, rom kodeqsis 
proeqtSia asaxuli. amasTan dakavSirebiT, kodeqsis avtorebi miiCneven, rom 
axali kodeqsis proeqti sruliad axleburad aregulirebs am aspeqtebs da 
win gadadgmuli nabijia arsebuli sisxlis samarTalwarmoebis zedmetad 
rTuli da formaluri proceduris arasworad gamoyenebis prevenciis 
TvalsazrisiT. ar unda Seiqmnas STabeWdileba, TiTqos kodeqsis avtorebi 
ar arian mzad problemebis gansaxilvelad, gansakuTrebiT imis 
gaTvaliswinebiT, rom sisxlis samarTlis saproceso kodeqsi swored im 
instruments warmoadgens, romelic am problemebis aRmofxvras emsaxureba.    

 

1.1 piris Tavisufleba da usafrTxoeba 

 
eqspertebi saubroben Tavisuflebis aRkveTisa da winaswari dakavebis 
SemTxvevebis raodenobaze da statistikas iSvelieben, romelic miuTiTebs 
braldebulebis Tavisuflebis aRkveTis SemTxvevebis zrdaze. aRsaniSnavia, 
rom `adgilze” arsebuli viTareba ar adasturebs daskvnas `Tavisuflebis 
aRkveTaze mimarTuli mentalitetis” Taobaze, radganac dakavebaSi myofi 
pirebis raodenoba ar Secvlila (45%). aseve ar aris naTeli, Tu ratomaa 
aseTi gamijvna Tavisuflebis aRmkveT da araaRmkveT sasjelebTan 
mimarTebiT (garda amisa, ar aris moyvanili Sedareba evropis sxva 
saxelmwifoebTan, saidanac naTeli gaxdeboda, rom es maCvenebeli Zalian 
maRalia). angariSSi miTiTebuli ar aris gansakuTrebiT mZime danaSaulis 
procenti (mag.: SeiaraRebuli yaCaRoba, mkvleloba, gaupatiureba) 
patimrobamisjil pirebs Soris (46%), aseve saubari ar aris sasjelis 
xangrZlivobaze, ramac SeiZleba sul sxva suraTi Seqmnas.   

 
angariSSi kidev erTi problemaa dasaxelebuli – dapatimrebisa da 
dakavebis politikis finansuri aspeqti. angariSSi iseTi terminebia 
gamoyenebuli, rogoricaa `Tavisuflebis yidva” da magaliTad moyvanilia 
piri, romelmac moparuli mobiluri telefoni iyida da mas 170.000 lari 
gadaaxdevines. ar iyo ganxiluli am saqmis garemoebebi, miT ufro, rom 
Semdgom, rogorc eqspertebi miuTiTeben, girao unda iyos gamoZiebisagan 
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damalvis Semaferxebeli instrumenti da ara Cadenili danaSaulis simZimis 
Sesabamisi, ar aris naTeli, Tu ra daskvnebia gamosatani.    

 
rac Seexeba jarimebsa da pirobiT sasjels Soris korelacias, daskvna 
sisxlis samarTalwarmoebaze pasuxismgebeli struqturebis fulad 
dainteresebaze SeiZleba nawilobriv ganpirobebuli iyos sisxlis 
samarTlis kodeqsiT gaTvaliswinebuli sasjelis dakisrebis sistemis 
araswori gagebiT, romlis Sesabamisadac, jarimebi ganixileba rogorc 
dasjis damatebiTi forma, xolo Tavisuflebis aRkveTa _ rogorc ZiriTadi 
forma. Sesabamisad, aqedan gamomdinareobs maTi erTad `dapaketebis” 
praqtika. aseve aRsaniSnavia, rom eqspertebis naSromSi miTiTebulia _ 
`girao xSirad jarimad gadakeTdeba” da moyvanilia referencia, romelSic 
gamotovebulia raime mtkicebulebebi, rac amas daadasturebda, magram 
moyvanilia korelacia jarimasa da Tavisuflebis aRkveTas Soris, rac ar 
aris relevanturi am konteqstSi. aRsaniSnavia paragrafi, romelic xazs 
usvams politikas, `romelmac Tavisuflebis aRkveTis RonisZiebis zedmetad 
xSirad gamoyeneba ganapiroba, rac gansakuTrebiT usamarTloa Raribi 
adamianebis mimarT, romlebsac ar SeuZliaT giraos gadaxda”. am azris 
dasasabuTeblad aranairi mtkicebulebebi ar aris moyvanili.  

 
Semdegi paragrafis Sesabamisad, miuxedavad imisa, rom statistikis 
Tanaxmad, am mxriv garkveuli gaumjobesebaa miRweuli, saqarTvelo ar 
Seesabameba ECHR-is 1-li muxlis moTxovnebs da qveyanaSi arsebuli sistema 
ar uzrunvelyofs `yvela piris” uflebebis dacvas. saqme, romlis Sedegad 
damtkicdeboda, rom sisxlis samarTalwarmoebis procesSi xdeba 
saqarTvelos moqalaqeebis diskriminacia, ar aris miTiTebuli.  

 
imavdroulad, veTanxmebiT eqspertebis mosazrebas 41-e muxlis me-12 
paragrafSi arsebuli naklovanebebis Taobaze, romlis Sesabamisadac, 
Tavisuflebis aRkveTis erT-erTi safuZvelia `ganaCenis aRsrulebis 
uzrunvelyofa”. es naklovaneba sisxlis samarTlis kodeqsSi 
kompensirebulia imiT, rom sxva muxlebSi (muxli 202, paragrafi 1), 
romlebic Tavisuflebis aRkveTis safuZvels ayalibeben, aseTi debuleba 
ar aris CarTuli. es ufro teqnikuri sakiTxia, vidre konvenciis 
moTxovnebis ugulebelyofis survili.  

 
kidev erTi daskvna, romelic imave paragrafSia asaxuli, dakavSirebulia 
`dakavebis kanonierebis perioduli avtomaturi gadasinjvis uqonlobasTan”. 
aRsaniSnavia, rom strasburgis sasamarTlo saqmeSi _ keusi niderlandebis 
winaaRmdeg (rac sqolioSia miTiTebuli eqspertebis mier), 24-e paragrafSi 
ar saubrobs aseTi gadasinjvis pozitiur valdebulebaze. 24-e paragrafSi 
miTiTebulia: `niderlandebis samarTlebrivi sistemis Seswavlis 
safuZvelze (ixileT paragrafi 12-16) sasamarTlo askvnis, rom 
gasaCivrebuli gadawyvetileba Seexeboda `avtomatur periodul 
gadasinjvas” X gaerTianebuli samefos winaaRmdeg 1981 wlis 5 noembris 
dadgenilebis interpretaciis Sesabamisad (seria A, no. 46, p. 23, §52). me-5 
muxlis 1-l da me-4 paragrafebTan dakavSirebuli saprecedento samarTlis 
Sesabamisad, konvecniis moTxovnebTan Sesabamisobis uzrunvelyofis mizniT 
aseTi gadasinjva unda Seesabamebodes erovnuli kanonmdeblobis 
procedurul da substanciur normebs da aseve me-5 muxlis miznebs, rac 
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SemdegSi mdgomareobs: `adamianis dacva mikerZoebulobisgan, kerZod ki 
gadawyvetilebis miRebasTan dakavSirebuli drois TvalsazrisiT”.  

 
imavdroulad, saqmeSi _ X gaerTianebuli samefos winaaRmdeg _ 
sasamarTlom aRniSna, rom am valdebulebasTan dakavSirebuli debuleba 52-
e paragrafSia asaxuli da igi sapirispiro xasiaTisaa. kerZod: `52. rogorc 
Tavad mTavrobam miuTiTa, me-5 muxlis me-4 paragrafiT saxelmwifoebze 
dakisrebuli valdebulebis arsi yvela garemoebaSi da Tavisuflebis 
aRkveTis sxvadasxva kategoriasTan mimarTebiT erTnairi ver iqneba (ixileT 
gadawyvetileba Sesabamisi cvlilebebis Taobaze de uildes, oomsis da 
versipis saqmeze, gv. 41-42, paragrafi 78). me-5 muxlis me-4 paragrafis 
Sesabamisad, piri, romelic ar aris saR gonebaze da iZulebiT aris 
moTavsebuli fsiqiatriul dawesebulebaSi xangrZlivi an ganusazRvreli 
droiT, im SemTxvevaSi, Tu ar aris gaTvaliswinebuli avtomaturi 
perioduli gadasinjva, uflebamosilia sasamarTloSi saqme warmarTos mis 
am dawesebulebaSi yofnis `kanonierebis” Taobaze (ixileT paragrafi 75), 
konvenciis mier `dakavebis” interpretaciis Sesabamisad, miuxedavad imisa, 
misi dakaveba samoqalaqo Tu sisxlis samarTalwarmoebis farglebSi, an 
romelime sxva uflebamosili organos gadawyvetilebiT ganxorcielda”. 

  
Semdeg paragrafSi sasamarTlo miuTiTebs: `53. sasamarTlos iurisdiqciaSi 
ar Sedis imis gansazRvra, Tu ra iqneboda mocemul sferoSi sasamarTlo 
gadasinjvis yvelaze misaRebi forma da konvenciis wevri qveynebi 
uflebamosili arian Tavad airCion sxvadasxva meTodi maTze dakisrebuli 
valdebulebebis Sesasruleblad”, anu aq gamoxatuli azris ZiriTadi arsi 
is aris, rom konvencia ar akisrebs saxelmwifoebs pozitiur valdebulebas, 
ganaxorcielon sasamarTlos gadawyvetilebis avtomaturi gadasinjva da 
arc konkretul periodulobas (anu drois intervals) gansazRvravs aseT 
gadasinjvasTan dakavSirebiT. am TvalsazrisiT sisxlis samarTlis 
kodeqsis proeqti gvTavazobs Tavisuflebis aRkveTis legitimurobis 
gadasinjvas nebismier dros dacvis moTxovnis safuZvelze (ixileT muxli 
203, paragrafi 8). garda amisa, kodeqsi iTvaliswinebs uflebas sasamarTlos 
gadawyvetilebis ufro maRali instanciis sasamarTloSi gasaCivrebas 
(ufleba, romelic evropis bevr iurisdiqciaSi ar aris gaTvaliswinebuli – 
muxli 204). Cveni azriT, aseTi moqnili sistema saSualebas iZleva piri 
daculi iyos mikerZoebuli gadawyvetilebebisgan, rasac evropis konvencia 
iTxovs.  

 
eqspertebis azriT, sisxlis samarTlis kodeqsi iZulebiTi RonisZiebebis 
daxuruli ganxilvis wesiT gasaCivrebas iTvaliswinebs. am TvalsazrisiT 
kvlavac normis arasworad gageba xdeba. 204-e muxlis me-4 paragrafi 
ayalibebs daxurul ganxilvas (anu werilobiTi formiT), rac gulisxmobs 
saCivris misaReblobis ganxilvas, magram mas Semdeg, rac saCivari miRebuli 
iqneba, mosamarTlem mosmena unda Caataros sarCelis arssa da konkretul 
garemoebebTan dakavSirebiT (imave muxlis me-5 paragrafi). igive vrceldeba 
saboloo gadawyvetilebis gasaCivrebis procedurebze, rac eqspertebis 
mier imave konteqstSia naxsenebi. eqspertebi miuTiTeben iablonskis da 
facurias saqmeebze da maT iSvelieben, rogorc safuZvels imisTvis, rom 
sisxlis samarTlis kodeqsiT gaTvaliswinebuli detaluri garantiebi unda 
gafarTovdes da gaTavisuflebis sasargeblod debulebebs unda 
iTvaliswinebdes. imavdroulad, angariSSi ar aris miTiTebuli, rom 
sisxlis samarTlis kodeqsi ar zRudavs mxareebis uflebas sasamarTlos 
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winaSe ikamaTon mocemul da sxva sakiTxebzec da strasburgis 
sasamarTlos gadawyvetilebebi zemoT xsenebul saqmeebze ar qmnian 
saxelmwifos pozitiur valdebulebas, rom man Tavis kanonmdeblobaSi 
Seitanos aseTi debulebebi.   

 
dabolos, dakavebis orderis gacemis safuZvlebi, rac 203-e muxlis me-6 
paragrafSia asaxuli, arasworadaa aRqmuli, rogorc amomwuravi 
CamonaTvali, romelic zRudavs mosamarTlis uflebas, miiRos 
dasabuTebuli gadawyvetileba.   

 
kidev erTi gaugebroba sasamarTlo instruqciebTanaa dakavSirebuli 
(romlebic saqarTvelos uzenaesi sasamarTlos mieraa SemuSavebuli). 
miuxedavad imisa, rom igi sasargeblo dokumentia, erTiani praqtikis 
danergvis TvalsazrisiT (ZiriTadad ganaCenis gamotanis kuTxiT), 
eqspertebs unda esmodeT, rom saxelmZRvanelo direqtivebi mxolod 
rekomendaciebis xasiaTs atareben nebismieri sasamarTlos nebismieri 
mosamarTlisTvis. naklovanebebi im direqtivebSi, romlebic ar aris 
savaldebulo xasiaTis da romlebzedac eqspertebma sworad gaamaxviles 
yuradReba, ar aTavisuflebs mosamarTleebs TavianTi gadawyvetilebis 
saTanadod dasabuTebis pasuxismgeblobisgan rogorc erovnuli 
kanonmdeblobis (sisxlis samarTlis kodeqsi naTlad miuTiTebs 
dasabuTebuli gadawyvetilebis savaldebuloobaze), aseve konvenciuri 
samarTlis normebis Sesabamisad.  

 
eqspertebi aseve miuTiTeben, rom ar aris naTeli, Tu ra momentidan iwyeba 
Tavisuflebis aRkveTa. SesaZlebelia, zogadi daTqma _ `saqarTvelos 
konstituciis me-18 muxliT gaTvaliswinebuli Tavisuflebis aRkveTa” _ ar 
aris sakmarisi gareSe damkvirveblisaTvis, magram misi ganxorcieleba 
praqtikaSi siZneleebs ar qmnis. Tavisuflebis aRkveTa iwyeba maSin, 
rodesac piri, romelic eWvmitanilia raime danaSaulis CadenaSi, 
dakavebulia da misi gadaadgilebis ufleba SezRudulia, anu sxva 
sityvebiT rom vTqvaT, dapatimreba/dakaveba iwyeba pirvelive SemzRudveli 
fizikuri kontaqtisgan dakavebul pirTan. policias, mosamarTleebs da 
prokurorebs CautardaT mravali treningi am sakiTxebze, rodesac es 
normebi damkvidrda 2005 wlis aprilSi. sixaruliT gvinda aRvniSnoT, rom, 
sabednierod, `daakave da gaCxrikes” procedura amoRebulia sisxlis 
samarTlis kodeqsis ukanaskneli versiidan.    
                   

1.2 dakavebis alternatiuli zomebi    

 
alternatiul sasjelze sisxlis samarTlis kodeqsis avtorebis 
ganzraxvasTan dakavSirebiT gaugebrobas aqvs adgili. miuxedavad imisa, rom 
192-e muxlis 1-lsa da me-2 paragrafebSi alternatiuli zomebis Zalian 
grZeli CamonaTvalia mocemuli, rogorc aRiniSna, me-2 paragrafSi 
moyvanili meore CamonaTvali detaluri proceduruli regulirebis 
gareSea darCenili. eqspertebis azriT, es kodeqsis sakanonmdeblo xarvezia 
da aseve am prevenciuli zomebis `sabotaJis” survilze miuTiTebs, 
radganac mxolod `klasikuri” zoma, anu dakaveba, girao da TavdebiT 
gaTavisuflebaa gaTvaliswinebuli. am or sias Soris arsebiTi gansxvaveba 
imaSi mdgomareobs, rom meore paragrafSi mocemulia sityva `agreTve”, rac 
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imaze miuTiTebs, rom damatebiTi prevenciuli zomebis saxiT gamoiyeneba 
angariSgebis valdebuleba, eleqtronuli monitoringi, saidentifikacio 
dokumentebis Cabareba da sxv. da es damatebiTi zomebi `klasikur” 
arasapatimro zomebTan erTad gamoiyeneba.  

 
albaT, dagveTanxmebiT, rom dakavebul pirTan mimarTebiT eleqtronuli 
monitoringis damyareba an saidentifikacio dokumentebis CamorTmeva, 
saukeTeso SemTxvevaSi, absurduli iqneboda. Sesabamisad, arasapatimro 
zomebis vrceli CamonaTvali, romelic TavdebSi an saTanadod moqcevis 
valdebulebasTan erTad gamoiyeneba, zrdis arasapatimro zomebis 
sasargeblod gadawyvetilebis miRebis Sansebs da garkveuli SemzRudveli 
zomebi konkretuli saqmis garemoebebze iqneba morgebuli, anu, sxva 
sityvebiT rom vTqvaT, 192-e muxlis me-2 paragrafiT gaTvaliswinebuli 
zomebi ar aris dakisrebuli damoukideblad da sxva arasapatimro 
zomebTan kombinaciaSi unda gamoiyenebodes (sityvebi `materialuri 
resursebis arseboba” kodeqsis bolo versiidan amoRebulia). garda amisa, 
prevenciuli zomebis es gafarToebuli CamonaTvali evrosabWos 
rekomendaciebidanaa pirdapiri saxiT `importirebuli”.     

 
eqspertebi amtkiceben, rom saqarTveloSi giraos daweseba saxelmwifos 
finansuri dainteresebiTaa ganpirobebuli. Semdgom eqspertebi aseve 
dausabuTebel daskvnas akeTeben, rom `arc sisxlis samarTlis kodeqsis 
proeqti da arc sxva kanonmdebloba ar Seicavs debulebebs, romelTa 
Sesabamisad sasamarTlos ufleba aqvs prokuroris mier moTxovnili 
giraos moculoba Secvalos”. 197-e muxlis me-5 paragrafSi calsaxadaa 
miTiTebuli, rom mosamarTle iRebs gadawyvetilebas giraos saboloo 
moculobaze da ara braldeba, romelic ubralod waradgens 
Suamdgomlobas. muxlis redaqcia naTelia da fantavs nebismier eWvs imis 
Taobaze, rom saqarTvelo uflebamosilebas aniWebs prokurors, Tavad 
gansazRvros giraos moculoba. garda amisa, me-8 paragrafi aseve naTlad 
ayalibebs, rom sasamarTlos gadawyvetilebis ZalaSi SesvlisTanave girao 
daubrundeba braldebuls, rac gamoricxavs saxelmwifos mxridan fulad 
dainteresebas.  

 
dabolos, referenciaSi moyvanili sityvebi, rom `SeZlebuli adamianebi 
upirates mdgomareobaSi arian imaTTan SedarebiT, visac amis saSualeba ara 
aqvs”, kidev erTi gancxadebaa, romelic ar aris gamyarebuli faqtebiT.        

 

1.3 samarTliani sasamarTlo ganxilvis garantia   

 
angariSis avtorebi miuTiTeben, rom sisxlis samarTlis kodeqsiT 
gaTvaliswinebuli SejibrebiTobis principi samarTliani sasamarTlos 
garantiidan gadaxvevas warmoadgens, kerZod ki saxelmwifo Tavs aridebs 
pozitiur valdebulebas, uzrunvelyos mxareebis `namdvili” Tanasworoba 
da procesisgan distancirebas irCevs. daxvewis saxiT SemoTavazebulia 
bralmdebelze dacvisTvis sasargeblo argumentebis da mtkicebulebebis 
moZiebis valdebulebis dakisreba. aseTi uaRresad Teoriuli debati 
(romelic ar Seicavs referencias relevantur saqmeze saprecedento 
samarTlidan da ar iSveliebs saerTaSoriso standarts) qveynis mier 
gakeTebuli arCevanis kritikaa da rogorc Tavad eqspertebi miuTiTeben, 
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bevri ram damokidebulia finansur, institucionalur da SedarebiT 
teqnikur aspeqtebze, rac dacvas mikerZoebulobisgan daicavs. aseTi 
institucionaluri CarCo Sesabamisi sisxlis samarTalwarmoebaze 
pasuxismgebeli struqturebis Sida saqmes warmoadgens da Tu es 
institucionaluri aspeqtebi ar aris diskusiis sagani, Teoriuli debatebi 
ar aris mizanSewonili. rac Seexeba iuridiuli daxmarebis misawvdomobas, 
is garemoeba, rom kodeqsi detalurad ar ganixilavs saxelmwifos 
damatebiT finansur valdebulebas, romelic dakavSirebulia saTanado 
iuridiuli daxmarebis uzrunvelyofasTan, ar niSnavs, rom es sakiTxi 
saerTod gamotovebulia: arsebobs calke kanoni iuridiul daxmarebaze, 
romelic am sakiTxebs detalurad aregulirebs da iTvaliswinebs 
iuridiul daxmarebas im SemTxvevebSic, romlebic scildeba arsebul 
sakvalifikacio moTxovnebs.   

 
eqspertebi aseve aRniSnaven, rom sisxlis samarTlis kodeqsSi 
braldebulis uflebebis SezRudvebi Zalian vrcelia da samarTliani 
sasamarTlos garantiis princips ar Seesabameba. erT-erTi aseTi magaliTis 
saxiT moyvanilia dacvis mxaris mowmis dakiTxvaze daswrebis uflebis 
SezRudva. aRsaniSnavia, rom miTiTebuli muxlebi (muxli 44 da 117 axali 
numeraciiT) Seexeba SemTxvevebs, rodesac dacva ver eswreba mowmis 
dakiTxvas (da asaxulia garantia, romlis Sesabamisadac, mowmis dakiTxva 
gadaideba da braldebis mxare mas calmxrivad ar dakiTxavs). am muxlebSi 
aseve saubaria orive mxaris uflebaze (da ara mxolod braldebis), 
dakiTxos mowme meore mxaris aryofnis SemTxvevaSi mosamarTlis 
savaldebulo TanxmobiT.  

 
eqspertebi aseve akritikeben sisxlis samarTlis kodeqss imasTan 
dakavSirebiT, rom igi uSvebs faruli TvalTvalisa da sagamoZiebo 
RonisZiebebis gatarebis Sedegad miRebuli mtkicebulebebis 
gaumJRavneblobas. aseTi logika saerTod ewinaaRmdegeba faruli 
TvalTvalisa da sagamoZiebo RonisZiebebis mizans, radganac faruli 
gulisxmobs, rom arc erT Sesabamis pirs amis Taobaze informacia ar unda 
gaaCndes. aseve, borotad gamoyenebisagan damcavi meqanizmis saxiT 
gaTvaliswinebulia, rom faruli TvalTvalisa da sagamoZiebo 
RonisZiebebis Sedegad moZiebuli mtkicebulebebi dacvas winaswari 
ganxilvis Catarebamde, aranakleb, ori kviriT adre gadaecema (muxli 87, 
paragrafi 5).   

 
imave paragrafSi eqsperti miuTiTebs, rom sisxlis samarTlis kodeqsi ar 
gansazRvravs moments, Tu rodis iwyeba sisxlissamarTlebrivi devna 
(bralis wayeneba). ZiriTadi problemis saxiT miTiTebulia ara is, rom 
sakiTxi araa naTlad Camoyalibebuli (eqsperti miuTiTebs, rom dakaveba da 
bralis oficialurad wayeneba formaluri qmedebebia, romlebic 
sisxlissamarTlebrivi devnis dawyebaze miuTiTeben), aramed is, rom 
`potenciur” braldebuls ara aqvs saSualeba isargeblos dacvis uflebiT. 
es ase iqneboda, rom ara kodeqsis erTi mniSvnelovani debuleba (muxli 
116), romlis Sesabamisad, mowmis dakiTxva nebayoflobiTi proceduraa da 
aseTi dakiTxvis Sedegad miRebuli mtkicebulebebi ar daiSveba. 
gamomZiebeli/prokurori ar aris uflebamosili aiZulos vinme, maT Soris, 
potenciuri braldebuli, rom Cveneba misces mas, garda im SemTxvevisa, Tu 
mowmes sasamarTlo gamoiZaxebs, xolo Ria sasamarTlo procesze 
mowmisTvis da potenciuri braldebulisTvis samarTliani sasamarTlos 
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yvela garantiaa misawvdomi. Sesabamisad, sagamoZiebo organoebs da 
prokuraturas ara aqvs raime faruli motivi, rom dakiTxos potenciuri 
braldebuli mowmis saxiT, radganac mtkicebulebebis TvalsazrisiT amas 
Zala ar eqneba.    

 
eqspertebis farul sagamoZiebo RonisZiebebTan dakavSirebuli mosazrebebis 
Taobaze gvinda SegatyobinoT, rom samuSao jgufi eTanxmeba imas, rom 
mocemul TavSi garkveuli xarvezebi iyo, rac kodeqsis 2009 wlis ianvarSi 
gadasinjvis dros gamovlinda (evrosabWos parizis sesia) da amJamad am 
naklovanebebis gamosworebaze muSaobs.  

 
mediis daswreba sasamarTlo procesze kidev erTi sakiTxia, romelic 
eqspertebma wamoWres. konvenciuri samarTali da praqtika ar iTvaliswinebs 
prezumfcias, rom sasamarTlo mosmena sajaro unda iyos. imavdroulad, 
konvencia miuTiTebs, rom dasaSvebia sajaroobis SezRudva `samarTlis 
dadgenis mizniT azris Tavisufali gaziarebis xelSewyobisTvis” (saqme - B 
& P gaerTianebuli samefos winaaRmdeg, paragrafi 37, rogorc Tavad 
eqspertebi miuTiTeben). igive SeiZleba iTqvas sasamarTlo ganxilvebis 
sajaroobis srul SezRudvaze, radganac strasburgis sasamarTlos 
argumentebi saqmeze - hirsti gaerTianebuli samefos winaaRmdeg 
(eqspertebis mier miTiTebuli) ar Seexeba sruli SezRudvis legitimurobas 
(saqmis konteqstSic, romelic patimarTa xmis micemis uflebas Seexeba). 
Sesabamisad, kodeqsis 107-e muxlSi mocemuli `kompromisuli” gza mxars 
uWers procesis sajaroobas da SezRudvebi mxolod maSin dawesdeba, 
rodesac samarTlianobis interesebi an mxareebi moiTxoven amas, rac 
Seesabameba konvenciis moTxovnebs.                  

  

1.4 braldeba 

 
eqspertebi TavianT komentarebSi miuTiTeben, rom braldebas aqvs 
SeuzRudavi diskreciuli uflebamosileba wamoiwyos samarTlebrivi devna, 
rac `kanonis winaSe yvela moqalaqis Tanasworobis da 
sisxlissamarTlebrivi devnis individualizaciis princips ewinaaRmdegeba”. 
kodeqsis Sesabamisi muxlebis teqsti ar iZleva sababs vivaraudoT, rom 
prokuraturis mier daSvebulia moqalaqeebis diskriminacia raime 
safuZvelze da mas diskreciuli uflebamosileba aqvs.  

 
Semdeg paragrafSi gamoTqmuli mosazrebebi, romlebic ukavSirdeba 
braldebis dominanturobasa da monopolias iZulebis RonisZiebebisa da 
sasjelis Sefardebaze, efuZneba statistikas, romlis mixedviTac 
braldebis Suamdgomlobis 95% dakmayofilebulia. aseTi msjeloba 
arasworia ori mizeziT: pirveli, igi ar iTvaliswinebs `sapatimro” da 
`arasapatimro” Suamdgomlobebis Tanafardobas, da meore, Suamdgomlobebis 
dakmayofilebis maRali maCvenebeli avtomaturad niSnavs braldebis 
dominirebas sasamarTloSi. SesaZlebelia, es bolo aspeqti yuradsaRebi 
iyos, magram gancxadebas ar erTvis sxva iurisdiqciebTan Sedareba imis 
dasamtkiceblad, rom saqarTveloSi arsebuli praqtika normidan 
gadacdomas warmoadgens.  
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samuSao jgufis parizis Sexvedris dros (2009 wlis ianvari) miRweuli 
zogadi SeTanxmebis Sesabamisad, prokurorebisTvis SemuSavebuli zogadi 
direqtivebi misawvdomi unda iyos sazogadoebisaTvis, xolo Sida 
instruqciebi ar unda ewinaaRmdegebodes aseT direqtivebSi asaxul 
principebs.     
  

1.5 saproceso garigeba 

 
eqspertebi gansakuTrebiT mkacrad akritikeben saqarTveloSi saproceso 
garigebis praqtikas da saubroben mis usamarTlobaze, rac sisxlis 
samarTalwarmoebis sistemis, mravalricxovani dakavebisa da ganaCenis 
gamotanis faqtorebiTaa ganpirobebuli. aseT zogad gancxadebaze sapasuxo 
argumentis moyvana Znelia, miT ufro, rom aseTi midgoma efuZneba saeWvo 
argumentebs, romlebic angariSis sxva nawilebSic iyo moyvanili. 
aRsaniSnavia, rom saintereso magaliTia moyvanili, kerZod ECtHR-is mier 
saproceso garigebis koteqstSi ganxiluli saqme - deveri belgiis 
winaaRmdeg. saqarTvelos saproceso garigebis sistemis deveri belgiis 
winaaRmdeg saqmis garemoebebTan Sedarebis dros ramdenime faqtori darCa 
eqspertebis yuradRebis miRma. rodesac sasamarTlom baton deveris saqmeze 
gadawyvetileba gamoitana, man gansakuTrebuli yuradReba miaqcia saqmesTan 
dakavSirebul garemoebebs, kerZod ki meore msoflio omisdroindel 
gansakuTrebiT mkacr kanonmdeblobas, romelic kvlavac ZalaSia. am kanoniT 
gaTvaliswinebul sanqciebsa da zogadad arsebul praqtikas Soris didi 
gasxvavebaa, radganac kanoni ar iTvaliswinebs braldebulis mier 
gasaCivrebis proceduras, maSin rodesac saqarTvelos kanonmdebloba da 
kodeqsis proeqti iTvaliswinebs am proceduras, xolo saproceso 
garigebis `usamarTlobasTan” dakavSirebuli mosazreba calkeuli saqmeebis 
garemoebebis gaTvaliswinebiT unda iyos gamoTqmuli da ara zogadad 
meqanizmis usamarTlobaze gakeTdes gancxadeba msgavs saqmeebze 
ganzogadebuli referenciis gareSe.    

 

1.6 nafic msajulTa sasamarTlo 

 
eqspertebma ramdenime komentari gaakeTes nafic msajulTa sistemasTan 
dakavSirebiT. ZiriTadad, yuradReba gaamaxviles teqnikur xarvezebze, 
definiciebis naklebobaze, kvlevis saWiroebasa da administraciuli da 
finansuri sakiTxebis gaTvaliswinebis aucileblobaze da aRniSnes, rom 
zogadad saqarTvelos sazogadoeba `moumwifebelia” am institutis 
misaRebad. Gyvela mosazreba, garda ukanasknelisa, misaRebia da es 
sakiTxebi Semdgom muSaobasa da daxvewas saWiroebs.   

   

1.7 sisxlis samarTlis kodeqsi da msjavrdeba  

  
veTanxmebiT eqspertebis mier am sferoSi gamoTqmul mosazrebebs. mimdinare 
procesebi, probaciis saministros Seqmna, penitenciaruli da iuridiuli 
daxmarebis sistemis Camoyalibeba, iseve rogorc sisxlis samarTlis 
sferos reformebze pasuxismgebeli sabWos Camoyalibeba, 
sasjelaRsrulebis sakiTxebze ori samuSao jgufis Seqmna imaze miuTiTebs, 
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rom saqarTvelos mTavroba mzad aris arsebiTad gadasinjos sabWoTa 
memkvidreoba da represiuli midgoma ganaCenis gamotanasTan mimarTebiT. 
rac Seexeba sisxlis samarTlis pasuxismgeblobis asaks, arasrulwlovan 
samarTaldamrRvevTa sistemis reformis farglebSi (aseve Seiqmna 
uwyebaTaSorisi sabWo) es sakiTxebi detalurad iqneba Seswavlili 2009 
wlis dasawyisSi. 

  
 

1.8 arasaTanado mopyrobis SemzRudveli debulebebi  

 
am sakiTxis Sesaxeb Cveni mxridan eqspertebis komentarebTan dakavSirebiT 
mniSvnelovani mosazrebebi ar gvaqvs.  
 
 
 

2. sasjelaRsrulebis kodeqsi  

 
rac Seexeba sasjelaRsrulebis kodeqss da penitenciarul dawesebulebebSi 
arsebul Sesabamis praqtikas, aq viTareba gansxvavdeba sisxlis samarTlis 
saproceso kodeqsisgan. kerZod, sasjelaRsrulebis kodeqsis proeqti 
ramdenime wlis win SemuSavda da amJamad igi aqtiuri gadasinjvis da 

Sesworebis procesSia. savaraudod, sasjelaRsrulebis kodeqsis proeqts 
misi amJamindeli saxiT mTeli rigi teqnikuri da struqturuli 
naklovanebebi axasiaTebs, rac aRmofxvrili iqneba misi gadasinjvisa da 
cvlilebebis Setanis procesSi. garda amisa, mTeli rigi cvlilebebi iqneba 
Setanili kodeqsis ZiriTad nawilSi (substanciur debulebebSi). kerZod, 
iseT sakiTxebSi, rogoricaa disciplina, arasrulwlovnebi da sxva. am 
debulebebSi cvlilebebi iqneba Setanili, raTa uzrunvelyofili iyos 
maTi saerTaSoriso standartebTan Sesabamisoba. agreTve, dagegmilia 
sasjelaRsrulebis kodeqsis struqturis Secvla da calke Tavis damateba 
arasrulwlovan patimrebTan dakavSirebiT (axali sisxlis samarTlis 
saproceso kodeqsis msgavsad).  

 
aRsaniSnavia, rom sisxlis samarTlis marTlmsajulebis sferoSi mimdinare 
reformebis Sesabamisad, sasjelaRsrulebis sistemis reformis samuSao 
jgufma intensiuri sxdomebi wamoiwyo am wlis Tebervlidan da igi 
sasjelaRsrulebis kodeqsis struqturul, arsobriv da saoperacio 
xarvezebis gamovlenasa da aRmofxvraze muSaobs TviTon dokumentSi da 
SemdgomSi agreTve sasjelaRsrulebis dawesebulebebis praqtikaSi 
cvlilebebis Setanis mizniT.  

 
miuxedavad imisa, rom proeqtis SemuSavebisa da gadasinjvis procesi 
amJamadac mimdinareobs, gvinda mokle komentarebi SemogTavazoT angariSze 
sasjelaRsrulebis kodeqsTan dakavSirebiT.             
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2.1 sapyrobileebis gadatvirTuloba da sacxovrebeli pirobebi   

 
sapyrobileebis gadatvirTulobasTan dakavSirebul problemasTan 
mimarTebiT, razec angariSSia yuradReba gamaxvilebuli, gvinda aRvniSnoT, 
rom sasjelaRsrulebis kodeqsi marTlac ar iTvaliswinebs saerTaSoriso 
standartis danergvas, romlis Sesabamisadac yovel patimarze 4m2 

sacxovrebeli farTi unda iyos gamoyofili. penitenciur dawesebulebebSi 
amJamad arsebuli viTarebis gaTvaliswinebiT ar iqneboda misaRebi 
sasjelaRsrulebis kodeqsSi iseTi debulebebis gaTvaliswineba, romelTa 
Sesruleba am etapze SeuZlebeli iqneboda. Tumca es ar gulisxmobs imas, 
rom saxelmwifo ar aqcevs saTanado yuradRebas am problemas an ar 
cdilobs misi mogvarebis mizniT Sesabamisi erovnuli strategiisa da 
meqanizmebis SemuSavebas. problemis gadawyvetis gzebi moiZebneba da 
sabolood ganxorcieldeba.  

 
rac Seexeba patimrebis materialur pirobebs da sxva msgavs detalebs, 
unda aRiniSnos, rom sasjelaRsrulebis kodeqsi, msgavsad saqarTvelos 
sxva kodificirebuli sakanonmdeblo aqtebisa, ar Seicavs detalur 
debulebebs sasjelaRsrulebis dawesebulebaSi sacxovrebeli pirobebis 
sxvadasxva aspeqtTan dakavSirebiT. saqarTvelos kanonmdeblobisTvis 
damaxasiaTebelia, rom specifikuri xasiaTis debulebebi Sesabamis 
kanonqvemdebare aqtebSia gawerili.181 amasTan dakavSirebiT magaliTis saxiT 
SegviZlia moviyvanoT sxvadasxva kategoriis patimrebisaTvis sapyrobileSi 
arsebuli sakvebi racionis moTxovnebi, rac iusticiis saministrosa da 
Sromis, janmrTelobisa da socialuri dacvis saministros erToblivi 
brZanebis Sesabamisad regulirdeba, iseve rogorc specialur komisiebTan 
dakavSirebuli procedurebi, romlebic am aspeqtis Seswavlaze arian 
pasuxismgebeli da rac aseve  iusticiis saministrosa da Sromis, 
janmrTelobisa da socialuri dacvis saministros erToblivi brZanebiT 
regulirdeba. garda amisa, xazi unda gaesvas im garemoebas, rom 
sasjelaRsrulebis kodeqsSi Sesabamis kanonmdeblobaze miTiTebaa 
uzrunvelyofili, magaliTad, miTiTebulia `kanonis moTxovnebis 
Sesabamisad”, rac ar unda iyos aRqmuli, rogorc sasjelaRsrulebis 
kanonmdeblobis xarvezebi; es xerxi ufro praqtikul mizans emsaxureba, 
riTac kodeqss maqsimalurad martivs da gasagebs tovebs, Tumca 
imavdroulad safuZvels qmnis ufro detaluri kanonebisa da 
kanonqvemdebare aqtebis SemuSavebisaTvis mocemul sakiTxebTan 
dakavSirebiT.       

 

2.2 samarTlebrivi statusi    

 
rac Seexeba patimrebis samarTlebriv statuss da uflebebs, miuxedavad 
imisa, rom sasjelaRsrulebis kodeqsi ar Seicavs patimarTa uflebebis 
detalur CamonaTvals, ar iqneboda gamarTlebuli, Tu davaskvniT, rom 
patimarTa uflebebi ar Seesabameba saerTaSoriso standartebs mxolod 
imis gamo, rom naTlad Camoyalibebuli standarti saojaxo cxovrebis 

                                                 
181 sasjelaRsrulebis kodeqsis me-9 muxlis Sesabamisad, sapyrobileSi arsebuli 
sacxovrebeli pirobebi iusticiis saministrosa da Sromis, janmrTelobisa da socialuri 
dacvis saministros erToblivi brZanebis Sesabamisi unda iyos.  
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uflebaze ar aris Setanili kodeqsSi. patimris ufleba saojaxo 
cxovrebaze mocemulia nawilSi - `kerZo cxovreba da korespondencia”.182 
garda amisa, zemoT xsenebuli uflebis aRsrulebis meqanizmi, kerZod 
paemnebi, gaTvaliswinebulia sasjelaRsrulebis kodeqsis proeqtSi. 
miuxedavad amisa, aRsaniSnavia, rom sasurveli iqneboda sasjelaRsrulebis 
kodeqsis proeqtis Sesabamis TavebSi asaxuli adamianTa uflebebTan 
dakavSirebuli debulebebis struqturuli da teqnikuri aspeqtebis 
gadasinjva. 

 
rac Seexeba proporciulobis princips, patimarTa uflebebis SezRudvasTan 

erTad, ,,cixis evropuli wesebi” (EPR) 24.4 aseve iTvaliswinebs, rom 
`sapyrobileSi vizitebis pirobebi iseTi iqneba, rom patimrebs misces 
ojaxuri urTierTobebis SenarCunebisa da ganviTarebis saSualeba 
maqsimalurad normalur doneze”. rogorc ,,cixis evropuli wesebis” 
komentarebSia asaxuli, komunikaciasTan dakavSirebiT gaTvaliswinebuli 
SezRudvebi, rac SeiZleba minimaluri unda iyos. Cveni azriT, es ar niSnavs 
imas, rom vizitebis maqsimaluri gonivruli raodenobis dadgena patimarTa 
zemoxsenebul uflebas zRudavs. ,,cixis evropuli wesebis” komentarebis 
imave paragrafSi aRniSnulia, rom `nebismieri saxis komunikaciis SezRudva 
da monitoringi dasaSvebia cixis SigniT saTanado wesrigisa da 
usafrTxoebis uzrunvelyofis mizniT”. garda amisa, SezRudvebi dasaSvebia 
sisxlis samarTlis danaSaulis gamoZiebisa da danaSaulis prevenciis 
mizniT, raTa danaSaulis SesaZlo msxverpli iyos daculi.  

 
Cven marTlac, veTanxmebiT im mosazrebas, rom kodeqsi sakmarisad 
detaluri unda iyos, raTa patimarTa uflebebis SezRudvebi da am 
SezRudvebis moculoba moicvas. imavdroulad, es ar unda iyos zedmetad 
gazrdili, rom kodeqsiT gaTvaliswinebul SesaZleblobebs gadaaWarbos. 
Cven viTvaliswinebT, rom `SezRudvebis ganmsazRvreli wesebi naTlad unda 
iyos Camoyalibebuli da ar utovebdes cixis administracias Tavisi 
Sexedulebisamebr interpretaciis saSualebas”.183 am mizniT, mivesalmebiT 
eqspertebis mier konkretuli rekomendaciebisa da winadadebebis 
SemoTavazebas paemnebis da agreTve patimrebis gare samyarosTan kontaqtis  
praqtikul da sakanonmdeblo regulaciasTan dakavSirebiT.  

 
Cveni azriT, miuxedavad imisa, rom sasjelaRsrulebis kodeqsi sakmarisad 
naTlad uzrunvelyofs patimarTa garkveul uflebebs, magaliTad, rogorc 
,,evropuli cixis wesebis” komentarSia aRniSnuli, `korespondencia 
SeiZleba Semowmebul iqnes im mizniT, raTa dadgindes, rom igi ar Seicavs 
ukanono informacias, Tumca igi mxolod im SemTxvevebSi unda iqnes 
wakiTxuli, Tu naTel miniSnebas Seicavs imaze, rom misi Sinaarsi 
ukanonoa”. es moTxovna srulad aris daculi sasjelaRsrulebis 
kodeqsSi.184  

 
rac Seexeba sakiTxebs, romlebic penitenciaruli dawesebulebis droebiT 
datovebas Seexeba, sasjelaRsrulebis kodeqsi marTlac rom ar 
iTvaliswinebs aseT uflebas patimarTa garkveuli kategoriisaTvis. Cven 
gvesmis, rom cixis administraciis uflebamosilebaSi Sedis patimarTa gare 

                                                 
182 sasjelaRsrulebis kodeqsis proeqtis muxli 7, paragrafi 1 (1).   
183 komentarebi evropis cixis wesebze.  
184 sasjelaRsrulebis kodeqsis proeqtis muxli 10.  
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samyarosTan kontaqtebis mxardaWera, rasTan dakavSirebiTac `humanitaruli 
mosazrebebiT patimarTa droebiT gaTavisufleba daSvebuli unda iyos, Tu 
ar aris imis safrTxe, rom patimari gaiqceva”185 da Tumca Cven vaRiarebT, 
rom yvela kategoriis patimrisTvis am uflebis ganxorcieleba sakmaod 
rTuli iqneba, am xarvezebis gamosasworeblad Sesabamisi RonisZiebebi 
gatardeba.  

  

2.3 satelefono saubrebze administraciuli kontroli  
 
veTanxmebiT, rom sasjelaRsrulebis kodeqsis me-13 muxlis me-2 paragrafi 
ar Seicavs aranair detals kontrolis moculobasTan dakavSirebiT. 
sasjelaRsrulebis kodeqsSi gaTvaliswinebuli unda iyos calke 
debulebebi an meqanizmebi, romlebSic detalurad iqneboda gawerili am 
kontrolis ganxorcielebis gzebi. rogorc saqmeSi - malouni 
gaerTianebuli samefos winaaRmdeg - iqna dadgenili, aucilebelia, rom 
komunikaciis Semowmebisa da mosmenis uflebamosileba `maqsimalurad 
zustad iqnes gansazRvruli Sesabamis wesebSi”. garda amisa, `Sesabamisi 
administraciisTvis miniWebuli diskreciuli uflebis gavrcelebis sfero 
da misi ganxorcielebis meTodebi”186 aseve naTlad unda iyos gansazRvruli 
(miuxedavad imisa, rom es saqme Seexeba komunikaciis Semowmebas sxva 
garemoebebSi da ara penitenciarul dawesebulebaSi, am saqmis Taobaze 
standarti Camoyalibda satelefono komunikaciis mosmenasTan 
dakavSirebiT). sasurveli iqneboda, rom detaluri rekomendaciebi 
SemuSavebuliyo am mimarTulebiT sasjelaRsrulebis reformis samuSao 
jgufis farglebSi.   

 
rac Seexeba winaswar patimrobaSi myof pirebs, Cveni komentarebi ar Seexeba 
im specifikur garantiebs, romlebic am pirebTan mimarTebiT sakmarisad ar 
aris gaSuqebuli sasjelaRsrulebis kodeqsSi (magaliTad, muSaobis, 
ganaTlebis ufleba da sxva), magram yuradRebas gavamaxvilebT winaswari 
patimrobis konceptualur aspeqtebze da mis miznebze. Cven ar veTanxmebiT 
im mosazrebas, rom miTiTeba winaswari patimrobis dawesebulebis mizanze, 
rogorc `izolaciaze da winaswari gamoZiebisaTvis daxmarebis gawevaze”, 
ramenairad arRvevs an gavlenas axdens udanaSaulobis prezumfciaze, 
romelic ase kargadaa gawerili procesualur kanonmdeblobaSi. winaswari 
patimrobis arsi imaSi mdgomareobs, rom Tumca vuSvebT imis prezumfcias, 
rom piri udanaSauloa, aucilebelia misi Tavisuflebis SezRudva, raTa 
man ar Seaferxos gamoZiebis procesi. winaswari patimrobis dawesebulebac 
ar unda ganixilebodes, rogorc sisxlissamarTlebrivi devnis meqanizmis 
nawili. Cven gvjera, rom winaswar patimrobaSi myofi pirebis uflebaTa 
gafarToebiT da maTTan dakavSirebiT Sesabamisi debulebebis 
gaTvaliswinebiT, SesaZlebeli gaxdeba Sesabamisi saerTaSoriso 
standartebis Sesruleba.  

 
Cven ar gavakeTebT komentarebs angariSis garkveul apeqtebze, kerZod ki im 
aspeqtebze, romlebic arasrulwlovani damnaSaveebisTvis calke reJims da 
disciplinarul sanqciebs Seexeba, radganac es instituciebi amJamad sruli 
gadasinjvisa da cvlilebebis procesSia. arasrulwlovanTa 
                                                 
185 ploski poloneTis winaaRmdeg, dadgenileba 12/11/2002.  
186 malouni gaerTianebuli samefos winaaRmdeg, dadgenileba 2/08/1984, paragrafi 70.  
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marTlmsajulebisa da sasjelaRsrulebis reformis samuSao jgufebi did 
dros dauTmoben am sakiTxebis ganxilvas. ufro metic, rogorc zemoT iyo 
aRniSnuli, dagegmilia calke Tavis SemuSaveba mcirewlovan patimrebTan 
dakavSirebiT. garda amisa, sasjelaRsrulebis reformis samuSao jgufis 
erT-erTi mTavari mimarTuleba iqneba disciplinuri procedurebis daxvewa 
maTs saerTaSoriso standartebTan SesabamisobaSi moyvanis mizniT da maT 
Soris, ,,administraciuli patimrobis” sakiTxi saWiroebs meti yuradRebis 
daTmobasa da gadaxedvas.  

   
rac Seexeba momakvdinebeli Zalis gamoyenebas, Cven veTanxmebiT, rom es 
sakiTxi ufro met detalizacias saWiroebs da gansakuTrebiT naTlad unda 
iyos miTiTebuli, rom is warmoadgens ukidures zomas, rac saerTaSoriso 
standartebiTaa gansazRvruli.  

 
monitoringis meqanizmebTan dakavSirebiT SeiZleba aRiniSnos, rom amJamad 
maTi arsebobis miuxedavad (saministros Sida kontrolis meqanizmebi, 
saxalxo damcvelis da sazogadoebrivi monitoringis sabWos doneze 

arsebuli kontrolis meqanizmebi), OPCAT-iT gaTvaliswinebuli prevenciis 
erovnuli meqanizmi ar aris gaTvaliswinebuli sasjelaRsrulebis 
kodeqsSi da es ganpirobebulia imiT, rom kodeqsis proeqti ramdenime wlis 
win SemuSavda. 
 
probaciis sakiTxTan dakavSirebiT, eqspertebis mier gamoTqmuli 
mosazrebebi saTanadod iqneba gaTvaliswinebuli. calke samuSao jgufi 
muSaobs probaciis sakiTxebze (sisxlis samarTlis marTlmsajulebis 
reformis farglebSi), romelic am sakiTxebs detalurad Seiswavlis.   

 
dabolos, miuxedavad imisa, rom kodeqsis proeqts calkeuli xarvezebi 
axasiaTebs, mainc saTanadod unda iyos Sefasebuli sasjelaRsrulebis 
kodeqsis zogadi suliskveTeba da masSi asaxuli mcdeloba, upasuxos 
saerTaSoriso standartebis moTxovnebs, imavdroulad, daamyaros saTanado 
balansi rTul samarTlebriv normebsa da arsebul qveynisTvis specifikur 
realobas Soris.  
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